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INTRODUCTION 
The refugee problem is old, as people in search of dignified 
existence havealways left the land of their birth, when confronted with the 
inhumanity of other men. On the other hand, ^^tve have been humanitarian 
initiative&to ease the problems of refugees and displaced persons. 
The last year of the 1970s will go down in history if for nothing else as 
the year of refugees. Two decades after World Refugee Year, the official 
estimate of refugees throughout the world had reached a figure of 10 million 
people.' But unofficial estimates by well informed organisation which 
recognise the essential characteristics of a refugee amounted to nearly 14-18 
million.^  The geographical distribution of these men, women, children and 
even of whole populations fleeing from fear and deprivation is fluctuating 
almost continually but it is an ominous development for the future that semi-
permanent concentrations of refugees have in recent years increasingly built 
up in parts of South east Asia, the Middle East and the Horn of Africa. Africa 
alone now contains some four million refugees largely forgotten by the 
world's public consciousness. The future outlook, appears to be a cumulative 
nightmare. At the end of 1979, although plans were being made to return 
200000 refugees to Zimbabwe, over 400000 new ones had arrived in Pakistan 
from Afghanistan. In January 1980 the UN High Commissioner for Refugees 
reported that his budget fixed at the unprecedented figure of $234m, only 
three months earlier, now because of new emergencies needed to be doubled. 
That refugees are recognised as a 'problem' implies that somewhere in 
the hearts of the traditionally humanitarian nations of the world a supra-
national responsibility is perceived. But it is not clear what factors: political, 
historic, socio-economic or the pressures of public opinion (whether based on 
1. Displaced person we also included, the ofRcial world figure is nearer to 12 million. 
2. Personal communication, LTNHCR. Geneva, 
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traditional generosity or transient emotions) encourage nations to accept 
refugees or to assume any special responsibility. Granting asylum to refugees is 
intended to be both a friendly (in the political sense) and humanitarian act, but 
the political bias often underlying such action is an important component of the 
conduct of nations. Never has this been demonstrated more tragically than in 
the case of the Kampucheans who until hundreds of thousands had crossed the 
national border into Thailand were denied protection by the international 
conununity. Their population devastated by more than one war awaited 
governments' decisions concerning political allegiances and protocols for the 
distribution of relief. 
Beyond the short-term deprivations and degradations of becoming a 
refugee and sometimes being exploited by middlemen lies the (possibly 
lifelong) traumatic reality of never belonging of being permanently 
dispossessed of homeland and rights. The practical effects of what this entails 
is under researched. Recent findings however, indicate that fear, depression, 
and the loneliness of having no roots often being cut of from relatives, fiiends, 
community support, culture and means of livelihood can have profound effects 
which are sometimes only apparent in refugees and their children long after 
resettlement.^  Meanwhile the number of refugees according to the United 
Nations High Commissioner for Refugees is at present increasing at an average 
rate of2000 per day." 
Historical Perspective: 
Refugees broadly defined as those people who move to seek sanctuary 
and protection have existed since historical records began. Massive population 
movements have changed the demographic maps of the world during every 
century. The main causes then were as familiar as they are today: war. 
3. World University Service (UK), Seminar on Mental Health and Exile: Chile WUS (UK) London, 
4. UNHCR A/AC.96/564, Report on UNHCR Assistance Activities in 1978-79, Geneva, 14 August 
1979. 
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intolerance and persecution of ethnic, religious or political minorities. 
Solutions were in the past informal and often unpublicized today as national 
frontiers have become ever more sharply defined and guarded refugees have 
been designated and developed into a problem requiring increasingly formal 
remedies, classifications and legislation. The growing emphasis on national, 
cultural and political homogeneity since the First World War has created more 
refugees than ever before and at the same time has served to restrict their 
movements. Other contributory factors include political instability (for example 
in Africa, Latin America and South East Asia), population growth and the 
pressures that this can generate and even the development of social welfare in 
some richer nations. Refugees both as minorities and as individuals are no 
longer merely those physically uprooted. They are in both a national and 
international context euphemistically identified as being and creating 
'problems'. 
Movement of individuals or families between neighbouring and distant 
groups has characterised non-industrialised societies throughout the world.^  
Previously, these traditions have frequently paid little attention to the 
boundaries of sovereign states. Tensions and concomitant restrictive legislation 
have arisen when amongst other factors national tenets have come to 
predominate over those of the migrant poor. Whereas the oppression and 
expulsion of political or religious minorities (see, inter alia the Minority Rights 
Group's Reports nos. 6, 11, 14, 16, 20, 24 and 32) has been a recurrent theme in 
history. Asylum did not in the past necessarily require formal permission as it 
does today. In addition escape routes have effectively been barred through the 
development of fixed and closed state frontiers and consequently a political 
matrix or at least complexion has been forced upon most refugee legislation. 
It is worth considering the key factors which motivate people to uproot 
themselves and their families to face an unknowable fiiture. (Of Course, some 
S. In Africa today, as in the past, fleeing across national boundaries to escape retribution is common in 
many societies and can be a formal requirement of local justice. 
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potential refugees are not permitted to leave their country and thus never 
become actual refugees: others suffer internal deportation like the Crimean 
Tartars in the Soviet Union). Even a cursory glance at a precedents for the 
major refugee movements during and since 1918 clearly reveals that most 
people take such drastic steps when they subjectively or objectively believe 
they are denied their basic right to maintain a former way of life. Because 
economic, religious or ethnic practices have been summarily forbidden; 
because they belong to a victimised political minority or because they or their 
close family members have been deprived of citizenship and the right to work 
and support themselves. A person becomes a refugee because not to do so is 
likely to mean death from violence or at the very least in order to escape a level 
of insecurity that is intolerable even to those who may be inured to poverty or 
persecution. 
The numbers are so great and the conditions that create refugees so 
prevalent, that the resulting difficulties can often seem insoluble. However, a 
closer examination of the history of refugee movements both before and since 
the Second World War suggests otherwise. The available records show that 
between 1945 and the early 1970s there have been perhaps 60-100 million 
refugees in the world .^ A period highlighted by those displaced in Europe by 
the Second World War and its aftermath, the partition of India, the division of 
Germany, the Palestinians' diaspora, the flight of Cubans, the consequences of 
the Indo-Pakistan War and the birth of Bangladesh, 1971 was marked by the 
exodus of over 9 million inhabitants from East Pakistan to India. The 
emergence of nationalism in Africa created in all several million refugees 
together with the Biafran, Ethiopian and Sudanese wars, while more recently 
refugees from oppressive regimes in Latin America have grown steadily and 
even greater numbers have fled from war and persecution in South-east Asia. 
Although the immediate reasons for flight and indeed the circumstances 
and opportunities for resettlement vary. It is interesting to examine which 
6. Various sources including Keesing's Contemporary Archives, and the Encyclopaedia Britannica. 
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refugee groups have been granted asylum most readily and by which countries. 
This will provide a framework within which the present refugee 'crisis' and the 
adequacy of the response to it can be more properly assessed. 
The Immediate Post Second World War Experience 1945-60; 
During the early postwar years, the majority of war refugees in Europe 
were able to return to their countries once hostilities had ceased. Populations 
moved back to areas previously occupied by German forces and peoples in 
Eastern and Central Europe were exchanged: for example, in 1946 Hungary 
and Czechoslovakia agreed on a voluntary exchange of their respective ethnic 
minorities. It is however, undoubtedly true that not all exchanges were 
voluntary, many thousands of Soviet citizens were forcibly repatriated and the 
majority were sent to Stalin's slave camps. The Croats handed over to Tito were 
murdered almost to a man. Between 1945 and 1961 3!4 million refugees from 
East Germany were granted political asylum in West Germany,' Subsequently, 
religious fighting in India and the eventual emergence of Pakistan in 1947 
created millions of refugees, who like their counterparts in the later Bangladesh 
war became the responsibility of the national governments and to some extent 
of relief agencies when the fighting stopped. In the Middle East, once the State 
of Israel had been established almost all the Jewish refugees still unsettled in 
Europe were absorbed and subsequently Jewish refugees from Arab states, the 
British colony of Aden and elsewhere went either to Israel or settled in the 
United States or Latin America. Palestinians in camps however, continue to 
occupy the uniquely recognised position of permanent refugees under the 
special protection of the international community under the aegis of the United 
Nations Relief and Works Association (UNRWA). 
Events following the Hungarian Revolution of 1956 illustrate just how 
effective, efficient and rapid the international community has proved. It can be 
7. A fijrther 17,000 have been 'bought' by the Federal Republic of Germany for $600 million from the 
German Democratic Republic since 1962. 
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in resettling refugees (just as in 1917-20 nearly 1.5 million political refugees 
from Russia had been accepted mainly in Europe as well as nearly half a 
million Armenian and 1.25 million Greek refugees from Turkey). Some 
200000 Hungarians fled into neighbouring European countries after the 
uprising. By 1958, over 170000 had been resettled in countries mostly of their 
choice including Australia, Canada and the US with some 20000 going to the 
UK and approximately 18000 returning to Hungary.* Similarly over half a 
million Cuban refugees were welcomed and registered by the United States 
authorities in a spectacularly efficient 'freedom flight' airlift programme 
between 1965-73.' Sympathy for those unwilling to tolerate a communist 
regime was an even more strongly felt concern in the 1950s than it is today. 
(The U.S. Refugee Act (Sec. 203(a) 7) specifically makes provision for a 
yearly quota of refugees from communist dominated countries. Under the quota 
system would-be refugees from non-communist states must be victims of 
political, racial or religious persecution). Nevertheless, the fact that the 
majority of refugees in both the Cuban and Hungarian cases were white 
educated often professionally skilled and culturally from a Euro-Western 
background were obvious inducements to the developed Western countries 
where they eventually settled. 
During the 1950s and 1960s, hundreds of thousands of emigrates were 
created by the emerging independence of former European colonial possessions 
in Africa and Asia. British subjects from all over the world including many 
Asians from Kenya and Uganda migrated to the UK .A considerable quantity 
of French citizens from North Africa and Indo-China poured into France. 
Dutch repatriates together with the Amboinese from Indonesia fled to Holland 
while many Italians from Libya, Eritrea and Ethiopia moved to Italy. 
8. See -Holbom, Louise W., Refiigees: A Problem of Our Time- The Work of the UNHCR 1951-72. 2 
Volumes. Mctuchen: Scarecrow Press, 1975 
9. FRDU Annual Statistics, USA, 1978. 
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The Changing Pattern- 1960 onwards; 
In the face of this evidence of integrating such large numbers of people, 
it is scarcely possible to contend that there is no international capacity for 
absorption and it has proved impressively effective and successful in the relief 
and rehabilitation of refugees when the political will is present. But what seems 
to emerge is that the relatively informal efficiency also occasioned more 
restrictive legislation in an attempt to stem the flow to those nations which had 
previously operated a more or less 'open door' policy to genuine refugees or at 
the least, had accepted fully their responsibility for immigrants from former 
colonies. A background of economic expansion or restraint also appears to be a 
crucial factor. For example, prior to the United Kingdom's 1962 
Commonwealth Immigrants Act there was clearly a need for cheap labour 
during Britain's expansionist period by contrast the 1971 Immigration Act, 
which recognises in the rules of administrative procedures. Six types of 
citizenship formed a response to changing political and economic 
conditions.(However, that Wasserstein'" demonstrate from Cabinet Minutes 
and other documented sources, the changing attitude of the British government 
towards Jewish refugees from the early 1940s onwards. The increasingly 
negative attitude was summed up by the note of one senior Foreign Office 
official who declared that he regarded the sinking of a ship carrying Jewish 
refugees to freedom as an opportune disaster). 
The fundamental attitude of many governments became to keep any 
appreciable number of new people out and the granting of asylum became a 
last possible resort. But which people are to be kept out and why? Those 
countries such as Australia and New Zealand which until recently have 
encouraged immigration often exclude the refugee who may not fulfil the strict 
health, language and professional (or other skill) requirements. Other nations 
for example Canada, Switzerland, Austria and in Scandinavia commendably 
10. Wasserstein, B. Britain and the Jews of Europe 1939-1945. Institute of Jewish Affairs, London. 
Clarendon Press, Oxford 1979. 
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make special provision for the acceptance of the sick and mentally and 
physically handicapped refugees. 
Refugees as a long-term problem: 
The Western stereo typed image of a refugee probably includes the 
following characteristics- poor, ill educated, and under-nourished. The 
common view (often derived from media pictures or charities advertisements) 
is one of the pathetic individuals, their children and a few belongings on their 
backs fleeing with fear and bewilderment in their eyes. This picture is often all 
too familiar and true but political emigrates and more recently the Boat People 
have to some extent challenged the stereotype. Now the world is confronted 
with well educated and relatively wealthy refugees 'fee-paying emigrants' as a 
Malaysian government official described the Boat People and others who are 
'voting with their feet. 
The word 'refiigee' has immediacy suggesting an emergency status or at 
least a short-term problem. However, the historical indications are that almost 
inevitably. A proportion of refugees will become semi-permanent exiles 
(Hirschon and Thakurdesai" report that the families of Greek refugees who 
came fi-om Asia Minor in 1922 still, today maintain a sense of separate identity 
partly due to the fact that the majority continue to occupy prefabricated 
temporary housing supplied by relief organisation in the twenties). The most 
extreme and unique case of the long-term ill-consequence of political upheaval 
is represented by the Palestinian refugees who now number over 1.8 million 
(700000 in Jordan, 363000 in the Gaza strip, 318000 on the West Bank, 
219000 in Lebanon and 204000 in Syria). In addition the recent fighting in 
southern Lebanon has created new problems by driving 250,000 people from 
their homes. Rydbeck, the new Commissioner General of the UN Relief and 
Works Agency for Palestinian Refugees in the Near East states that the agency 
11. Hirschon, R. and Thakurdesai, S. Housing and Cultural Priorities: The Asia Minor Greek Reftigees 
of 1922 in Disasters, Vol. 2, No.4,1978 pp. 247-250. 
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ended 1979 with a deficit of over $50 million. (In 1979 the USA gave 
$52m,Libya $4m. and Saudi Arabia $1.2m. whereas Algeria and the Soviet 
Union, vocal supporters of Palestinian rights have never contributed. 
Although the resettlement rate of Vietnamese refugees from Hong Kong 
is relatively high much less world attention would have been directed to these 
people had they not taken to boats. The prior price for world concern and 
action was the drowning of many thousands. (The various estimates of those 
who perished range from 20000 to 250000).'^  
The numbers of refugees fleeing war in the Horn of Africa have not 
benefited to the same extent from media attention. For example, it is estimated 
that at present up to 1.5 million refugees from Ethiopia are concentrated in 
urban and rural areas of Somalia. This represents over one quarter of the 
population of Somalia and the burden to the government may become 
intolerable. It is unlikely that these refugees will be able to return to their own 
countries in the foreseeable future. Meanwhile, relief organisations are 
providing food, medicine and rudimentary health care and education systems. 
However, the longer term responsibility for resettlement remains that of the 
host government which in an already poor country has to balance concern for 
the new comers with a greater responsibility towards the ills of its own people. 
Over one third of the worid's total refugees are in black Africa, but whereas 
$105m. of the UNHCR budget for 1980 will be spent on 1 million refugees in 
South-east Asia, only $70m. is earmarked for the 4 million in Africa. 
Refugees are primarily created by war and other major civil 
disturbances. The dilemma is how Governments that are not immediately 
responsible for their condition can cope effectively with the human 
consequences. Basically they are faced with the predicament of how best to 
reconcile international humanitarian obligations to refugees with domestic 
obligations for the well being of their own nationals (and electors). However, it 
is clear that some refugees are in more urgent need of protection and asylum 
12. The Guardian 2 July 1979, The Evening News 20 July 1979. 
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than others. What are the procedures, political biases and mechanisms at both 
national and international level available to ensure that the concern first 
formalized in the 1930s, following the massive refugee problem created by the 
first. However, continues to be translated into effective action. 
More than 50 percent of all refugees are children and young people of 
school age; four-fifths come from developing countries. Most refugees are 
created by political and other emergencies that cannot be predicted an 
uncomfortable fact of which planning must take account. 
Although the primary responsibility for refugees lies with the 
persecutors or conquerors who cause their plight. It is necessary to ask whose 
humanitarian responsibility do they become and how far does (or should) 
acceptance of that responsibility go? How adequate and how equitably applied 
are the available resources for relief, admission and resettlement? What are the 
conditions necessary for achieving the recognition of official refugee status (as 
defined by the 1951 UN Convention) and what exactly are the consequent 
benefits? And most important of all how can both policy and practice be 
improved? 
Before dealing to all these matters First we should understand the 
definition of a refugee. 
In Chapter II, an attempt has been done to define and describe refugees, 
though it may appear an unworthy exercise in legalism and semantics. Any 
dilemma in the definitional discourse develops due to historical reasons, may 
be on account of a paradigm shift of the genesis of the problem. 
In general terms refugee is a person compelled to flee his state of origin 
or residence or driven from his or her home to seek refugee specially in a 
foreign country due to war, political troubles, religious persecution, famine or 
natural disasters etc. 
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The term refugee has been subject to various interpretations by social 
scientist and experts in international law. According to Sir Simpson'^  "A 
refugee is one who finds himself deprived of legal action, mutual support, the 
access to employment and the measures of freedom of movement which 
happier mortals take as a matter of course. In an accord world this legal 
protection and mutual support constituting what might be the nationals of a 
sovereign state enjoy social security. Security is extended to them, not only at 
home, but when they move around the world in other countries. The refugee, 
unless special means are taken for his protection, has no such security but 
exists in any country on sufferance. His defenselessness lies in his inability to 
demand the protection of any state for all practical purpose he is outlawed by 
his country of origin in his country of refugee. He has a measure of ordinary 
legal protection in any decently governed state. Above all, he has no claim such 
as the right to continued residence, and he is liable to expulsion if his presence 
for any reason is no longer desired. The essential quality of a refugee therefore, 
may be said to be that he has left his country of regular residence of which he 
may or may not be national as a result of political events in that country which 
rendered his continual residence impossible or intolerable, and has taken refuge 
in another country, or if already absent from his home is unwilling to return 
without dangers to life and liberty. 
Regarding the definition of refugee in international law: two conditions 
must exist: 
i. Persons or categories of persons qualifying for refugee status must have 
left the territory of the state of which they were nationals. 
ii. The events which are the root causes of a man's becoming a refugee 
derive from the relations between the state and its nations that is victims 
of natural disasters are excluded.'•* 
13. As cited in Vemant Jacques: The Refugees in the Post-War World (Grorge Allen and Unwin Ltd. 
London) 1953 pp. 4-5. 
14. Saxena. R.N. Refugees (Asia Publication House) New Delhi 1961, pp. 2-3. 
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Keller described three main types of refugees such as 
a) those who have become refugees due to economic causes, 
b) those who have become refugees due to war, and those 
c) who owe their refugees status to political, religious or ethnic 
reasons. 
The first category of persons involves those men whose moves are 
voluntary and the causes of displacement can be described as positive 
motivation or a desire for economic betterment. The actual travel is feh to be 
more of an adventure than an escape. Since in most of the cases death is not the 
alternative to migration and violence does not attend it these people suffer little 
or no physical damage. 
The second category, "war refugees" includes those made homeless by 
war and who have not yet been resettled. The displacement sometimes 
voluntary some times not is negatively motivated. It becomes necessary to flee 
if one's safety is to be guaranteed. Since these type of refugees in most of the 
cases returned to their homeland, it becomes difficult to characterize then as 
refugees, but in some other cases in which they cannot return to their 
homeland, they are usually known as war evacuees. 
The third category of refugees is a relatively new one. Those people who 
as a result of new government or new policies find themselves threatened in a 
hostile environment and secondly because of communities, ethnic and religious 
worldview's out of political beliefs which is not in consonance with the new 
government policy, are forced to fiee their native land for the purpose of 
security. 
These three types of refugees are a broad classification and in any nation 
there may be more than one type. In India we also have second and third type 
of refugees such as Tibetans, Punjabis and Bengalis etc. Further even among 
one refugee group, depending on their migration and time of departure different 
types can be found. Recently, there has been a resurgence of the second type 
the war evacuee of external variety i.e. traditional people who because of 
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enemy occupation of their territory are forced to flee to more or less 
inhospitable or unsympathetic areas e.g. The Chinese occupation of Tibet has 
sent thousands of Tibetans into the hilly regions of India. 
In these definitions of refugees, we noticed that all of them regard 
refugees to be nationals who have migrated to another country. While this 
could be accepted it should be emphasized that Keller's'^ category of economic 
migrants does not fit in with other definition of refugees which regard the 
refugee as an involuntary migrant who cannot return to his country and enjoy 
the same citizenship status as those of other nationals. 
To accept Keller's categorization of an economic migrant as refugees 
would lead us to categories Indian migrants to the middle east countries in 
search of job opportunities also as refugees. Therefore, a refugee for one 
purpose is regarded as a person who has been compelled to abdicate his 
motherland due to loss of political status or due to hostile environment created 
by the emergence of new religious or political groups. 
This definition is also in conformity with Indian Government's approach 
to the refugee problem. The Indian Government does not treat these refugees as 
foreigners and gives them full citizenship rights if they so desire. This 
definition comes close to the third category of refugees as defined by Keller. 
Definitions and Conventions Relating to Refugees: 
The first United Nations High Commissioner for Refugees Dr. Van 
Heuven Goedhart, was appointed in 1950 and he and his staff drafted the 1951 
United Nations Convention relating to the Status of Refugees. The terms of the 
Convention referred only to those events occurring in Europe prior to 1 January 
1951. A refugee was defined as follows: 
'Any person who owing to well founded fear of being persecuted for 
reasons of race, religion, nationality, membership of a particular social group or 
15. See Stephen L. Keller, "Uprooting and social change. The role of refiigees in development' Manohar 
Book Service, Delhi, 1975. 
Chapter I: Introductipn/_J^ 
political opinion, is outside the country of his nationality and is unable, or 
owing to such fear, is unwilling to avail himself of the protection of that 
country: or who, not having a nationality and being outside the country of 
his former habitual residence, is unable, or owing to such fear, is unwilling 
to return to it'. 
The Convention also recognises that those persons having more than 
one nationality could also apply for refugee status. 
The United Nations Convention relating to the Status of Refugees 
initially signed by 13 countries was itself the outcome of previous 
definitions and quasi-legal agreements by various organizations including 
the League of Nations and bodies such as the International Refugee 
Organization (IRO) and the Intergovernmental Committee for European 
Migration (ICEM). The IRO was set up in 1946 to take over the work of 
resettlement care and maintenance of refugees from the United Nations 
Relief and Rehabilitation Administration (UNRRA) and the 
Intergovernmental Committee for Refugees (IGCR). ICEM, instituted in 
1951, continued the IRO work of promoting migration, including that of 
refugees, from Europe. (In 1979 ICEM moved 248,000 people- the highest 
yearly figure in its history. Of that total 54,280 were Russians, of whom 
17,489 went to Israel and 33,914 to the United States). 
The Protocol of 1967 amended the Convention by removing both the 
time and geographical limitations. Effectively this means that henceforth all 
refugees, and not just those resulting from the Second World War, 
automatically came within the protection afforded by the 1951 Convention. 
The 1951 UN Convention and 1967 Protocol remain the principal 
international instruments and accession has been recommended by various 
regional organisations including the Council of Europe, the Organization of 
American States and the Organisation of African Unity (OAU).'^ This latter 
16. UNHCR-HCR/INF/29/REV.3, Convention and Protocol Relating to the status of refugees. UN 
1978 or UNHCR, Collection of International Conventions, Agreements and other Texts 
Concerning Refugees. UNHCR, Italy, 1971. 
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body drafted additional recommendations and procedures for dealing with the 
growing problem of refugees in Africa. The 1969 OAU Convention was, and 
is, intended to supplement existing procedures relating to refugees. However, 
additional articles emphasize the non-discrimination clauses whereby no 
refugee shall be refused recognition because of religious, racial or political 
affiliations. Those individuals who may be fleeing from war or civil 
disturbance or escaping violence of any kind in Africa is also recognised as 
refugees. Thus while the 1951 Convention rules that fear of persecution is the 
necessary and sufficient condition for refugee status, the emphasis is on 
political persecution. Furthermore the 1969 OAU Convention incorporates the 
central provision of the 1967 UN Declaration on Territorial Asylum. By 
widening the concept of persecution from the essentially political persecution 
implied in the 1951 Convention, by including reference to asylum, and finally, 
by making explicit the mechanism of voluntary repatriation, the 1969 OAU 
Convention makes more liberal and innovative provisions for refugees in 
Africa.'^  The High Commissioner for Refugees has subsequently pointed out 
that his office is similarly willing to consider ... persons who could be refugees 
within the meaning of the UNHCR Statute as well as the Convention and 
Protocol.'* 
Sub-clauses of the UN and OAU Conventions, various subsequent 
articles, amendments and recommendations as to procedures for the 
determination of refugee status fill many a shelf in UN and government offices. 
It would seem at first glance as though every conceivable contingency has long 
been taken care of and that any victim of persecution of almost any kind is 
covered by the terms of the Conventions. The spirit of the Conventions can be 
summarised as follows: that every person is entitled to freedom from 
17. UNHCR- Collection of International Conventions, Agreements and other Texts Concerning 
Refugees. UNHCR, Italy, 1971. 
18 UNHCR, A/AC.96/555, Note on International Protection (submined by the High Commissioner) 
Exec. Comm. 29* Session, Geneva, 25 July 1978. 
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persecution and that he or she will receive recognition and assistance from the 
international community in order to effect that freedom. The second crucial 
outcome of the 1951 Convention is the corollary that no person should or can 
be forcibly repatriated (refoulment) to his own country the source of his fear of 
persecution. The major and outstanding constraints within the terms of both 
Conventions are that an individual must have crossed a national boundary in 
order to achieve official recognition as a refugee and that his fears of 
persecution be well founded. Finally in neither the 1951 UN Convention nor 
the 1967 Protocol is there specific reference to territorial asylum, which 
remains a concept rather than a recommendation embodied in the text of either 
document. Detailed legislation in many Latin American nations clearly rules 
that asylum is a privilege granted by the state and is not the right of the 
individual to claim it." The delay between signing and subsequent ratification 
of any Convention is often considerable and, indeed, a signatory State may 
never become a Contracting one.^ ° The original, precisely drafted texts may 
become, modified (as was the case with the 1951 Convention) to gain wider 
adoption and in so doing also become more vague and flexible in order to attain 
the formal accessions required for any international Convention to become 
operative. 
United Nations Conventions and Protocols are intended to be legally 
binding within the territory of the Contracting State. The position of 
Conventions in international law is that Contracting States are obliged to bring 
their domestic provisions into accordance with their international obligations. 
This can mean either that new law has to be introduced old laws changed or 
existing laws are sufficient to enact the Conventions and Protocols. The United 
Nations can and does request formal statements from Contracting States as to 
their procedures for implementing Conventions. By contrast UN Declarations 
such as the Universal Declaration of Human Rights (1948) and more 
19 International Commission of Jurists. The Application in Latin America of International 
Declarations and Conventions Relating to Asylum, ICJ, Geneva September 1975. 
20 For example, only 19 out of 32 Members State have formally ratified the 1969 OAU Convention. 
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pertinently, the Declaration on Territorial Asylum (1967) have no such legal 
force. 
Additionally Member State although party to a given Convention may 
introduce their own reservations to certain articles, which are thus not legally 
binding. A country may not ratify a Convention but may be party to a 
subsequent Protocol. For example, the United States of America has only 
ratified the 1967 Protocol pertaining to refugees and not the 1951 Convention. 
Amongst western European countries, only Monaco has not ratified the 
Protocol, though it is party to the Convention. '^ All parties to the European 
Convention on Human Rights, except Spain, have ratified both the 1951 
Convention and the 1967 Protocol. Once ratified, however, the Convention 
requires that Contracting States "... shall communicate to the Secretary General 
of the United Nations, the laws and regulations which they adopt to ensure the 
application.^ ^ 
At the time the UNHCR was started, the 'cold war" was at its height, and 
both the High Commission and the Convention reflected a background of the 
many refugees then coming from Eastern Europe to the West. The Soviet bloc 
countries have since consistently ignored though not obstructed- the UNHCR 
and its budgetary requirements. China however, is now an active member of 
the UNHCR's executive and is both contributing funds and has offered to 
receive a large quota of refugees from Vietnam. 
The Spirit and practice of International Conventions: 
The latitude in implementing the 1951 Convention is considerable 
Added to the consequent confusion is the obvious difficulty in achieving 
international agreement as to the meaning of the phrase 'well founded fear of 
21. UNHCR, E/1979/95, Report of the United Nations High Commissioner for Refugees, 16 May 
1979. Mimeographed, Geneva 1979. 
22. UNHCR, HCR/INF/29/REV.3/1978, Convention and Protocol Relating to the Status of Refugees, 
Geneva 1978. 
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persecution' and possibly most important of all there is the related problem of 
the right to asylum. 
The determination of refugee status however is not simple. There are 
two distinct refugee categories: 
(i) those who are part of mass movement provoked by invasion or 
oppression, and 
(ii) Individuals who claim to have escaped persecution in their own 
country. 
The former group are usually rapidly recognised as refugees but 
individuals in the latter category may have great difficulty in justifying that 
their fear of persecution is well-founded and in achieving recognition of their 
refugee position. There has been some discussion as to whether the Vietnamese 
Boat People qualified as refugees within the terms of the 1951 Convention. 
Initially it was thought that the ethnic Chinese in Vietnam were economic 
rather than ethnic or political emigrates: one refugee is reported to have said 'in 
Hong Kong we can live a life of luxury without hard work.^ ^ As Syrians fleeing 
Iraq since 1974 in many cases have been unable to prove that they are victims 
of persecution.^ '* 
It is quite possible for a country to have impeccable legislation 
incorporating the directives of the Convention and Protocol and yet refuse 
admission to the most obvious victims of persecution. Case studies indicate that 
although refoulment is not a normally procedure, it is, in some countries, 
dependent on the port of entry official's personal understanding of refugee 
status and his subjective judgement of how well-founded the individual's fears 
are. It is clear that this understanding is often imperfect, largely because the 
phrase 'well-founded fear of persecution' is itself ill defined. There is no single 
interpretation but generally the definition refers to persons whose life and 
liberty are in danger and whose need for protection from persecution existed 
23. The Observer, 26 November J979. 
24. The Times, 21 November 1979. 
prior to their escape. It is easier to designate those who are excluded from 
Convention status for example, those who have been convicted of crimes 
against peace or humanity or those guilty of war crimes. '^ At the other end of 
the spectrum there are undoubtedly severely poor people who are forced to 
move to urban areas for jobs but are not 'refugees'. 
The United Nations High Commissioner for Refugees, non-
governmental and voluntary agencies who have or assume responsibility for 
refugees, as well as individual national government departments, recognise and 
act as far as they can for many other categories or refugees. These categories 
include stateless persons, exiles, and migrant workers unable to return to their 
countries of origin because of civil disturbances or fear of persecution and 
political dissidents. Such categories of people have in practice similar benefits 
to Convention refugees with some important exceptions. 
When the UNHCR was established in 1950, its mandate was to call 
upon governments to provide protection for refugees 'not excluding those in the 
most destitute categories'. The competence of the High Commissioner extends 
to those who are outside the country of nationality, or if they have no 
nationality, the country of former habitual residence and who require 
protection. The mandate is wider than allowed in the Convention, but once 
again there is the clear indication that unless a person has removed himself 
from his country he cannot come within the potential protection that UNHCR 
and other bodies might afford him. In fact, under special circumstances 
UNHCR can and does go beyond the mandate. For example, agreements with 
governments to deal with returnees have been made, and UNHCR has been 
invited to supervise or otherwise aid nationals who is every sense, except that 
they are inside their own countries are refugees. The High Commissioner has 
extended his 'good offices' to displaced populations in Southern Sudan, Angola, 
25. Remarkably the non-refoulmcnt principle in the UK is guaranteed under the Fugitive Offenders 
Act (1967) to persons against whom a prima facie case is established that an extradition crime has 
been committed. 
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renew a passport or work permit or when they are summoned to return to their 
country of origin. Many of these people, though eligible may be reluctant to 
apply for Convention status as it may affect the safety of relatives in the 
country of origin or they may fear fiiture discrimination because of the refugee 
classification or in the event that the application is unsuccessful added 
retribution on return to the country of origin. Many would be refugee also 
apparently fear 'denationalisation' as passports have to be deposited when an 
application is made. This last fear is persistent widespread but unfounded. A 
refugee normally retains his nationality until his native country deprives him of 
it or when he voluntarily applies for citizenship in his country of asylum.^' 
Convention Refugees: 
The key protection afforded a Convention refugee in international law is 
the right to seek asylum and the guarantee that he shall not be forcibly 
repatriated. However, the expulsion of aliens is equally a sovereign right of 
States. In practice, therefore, the rights of a Convention refugee only apply 
once he or she has been granted asylum permanently. Temporary asylum does 
not usually entitle a refugee to the full social and economic benefits embodies 
in the main provisions (set out below) of the 1951 UN Convention: 
(i) Treatment as accorded to nationals of the Contracting State, 
(ii) Treatment as accorded to nationals of the State of habitual residence of 
the refugee, 
(iii) The most favorable treatment accorded to nationals of a foreign country, 
(iv) Treatment as favorable as possible and in any event not less favorable 
than that accorded generally to aliens in the same circumstances.^  
The Convention rules that travel documents should be issued that the 
29. Weis, P. The Legal Aspects of the Problems of De Facto Refugees in International University 
Exchange Fund Problems of Refugees and Exiles in Europe. Geneva. lUEF, July 1974. See also: 
Weis, P. Convention Refugees and De Facto Refugees in Melander, G. and Nobel. P. (eds.) 
African Refugees and the Law, Uppsala, The Scandinavian Institute of African Studies, 1978. 
30. Weis, P. The International Protection of Refugees in The American Journal of International Law. 
Vol. 48, No.2, April 1954, reprinted by UNHCR. Document No. HCR/INF/27. 
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Cyprus and Lebanon. A recent example is the Programme of rehabilitation for 
refugees returning to Uganda. More remarkably UNHCR through the local 
office helped imprisoned Chileans to escape their country and thus become 
eligible for refugee status and consequent assistance. Because of the greater 
breadth of UNHCR's mandate together with the delay in rectification of 
Conventions and Protocol and individual reservations made both Convention 
and mandate refugees can co-exist in a given country within a given time.^ ^ 
Stateless Persons: 
Those countries party to the 1951 Convention ratified a separate 
Convention concerning Stateless Persons in 1954.'' As stateless Person may for 
example, be a victim of territorial re-alignment and not necessarily qualify 
under the 'well-founded fear of persecution' clause of the 1951 Convention. 
(Those residents of Uganda expelled by Amin who had neither British nor 
Ugandan passports were Stateless Persons but also qualified as refugees). 
There is yet a further group of refugees. The subject of much legal and political 
discussion the de facto refiigees who are similar in every respect to de-jure 
refugees but are excluded from the latter category by reason of not having 
crossed a national border or are rejected as being eligible for Convention status 
by the host country in which they reside. In this group are those who still have 
their national passports, for example emigres from some Latin American 
countries or Greek nationals from and in Cyprus; exiles; 'crypto refugees' a 
term used by many agencies to describe refugees 'hidden' in other alien 
categories such as foreign students unwilling to return due to the fear of 
political persecution and draft evaders, conscientious objectors^* and deserters. 
For these individuals, their status only becomes apparent when they need to 
26. Italy, for example, although acceding to both the 1951 UN Convention and 1967 Protocol, 
recognises refugees only within the geographical limiutions of Europe 
27. There is a fiirther UN Convention on the Reduction of Statelessness adopted by the General 
Assembly in 1961. 
28. A United Nations Resolution on the Status of Persons Refusing Service in Military or Police Forces 
used to Enforce Apartheid, recognises the special position of these people. 
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individual has the right to move within the country and to travel abroad 
(implying, of course, that upon return to his country of asylum there will be no 
question as to his right of entry) and that he be eligible to work and earn a 
living wage or if necessary receive payment from the State for himself and his 
family that his children be educated and eligible for educational grants and if 
necessary that he and other adult members of this family have access to 
counseling services and language instruction. Finally, after a certain period, the 
Convention refiigee is eligible to apply for citizenship and this should be 
granted both to him and his family. The Convention also provides that the 
individual has access to the courts of law and when outside the country of 
asylum he be treated as a national of the host country. 
De Facto Refugees: 
The de facto refiigee group explicitly excludes by international 
consensus, illegal migrant or migrant workers in search of better living 
Standards. But the growing populations of migrant workers from less 
developed countries to nations of comparative wealth often constitute yet 
another anomalous crypto-refiigee category. For example Turkish Christians 
who have well-founded fear of persecution if they return may have more 
difficulty in gaining recognition as refugees because of their migrant worker 
status. '^ 
De facto refiigees may have certain legal and social disabilities when 
compared to Convention refiigees, depending on the laws and procedures of the 
host country. For example, there are certain restrictions on employment and 
access to benefits such as language classes or vocational training often crucial 
in gaining jobs, and problems are encountered at secondary and higher levels of 
education. For example, a scholarship may require a recommendation from the 
country of origin, usually not forthcoming. Most pertinently, de facto refiigees 
are not always fiilly protected fi-om refoulment. 
31. Minority Rights Group Report No. 28, Western Europe's Migrant Workers, by Jonathan Power. 
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A UNHCR spokesman has pointed out that refugee rights are no more 
than the human rights widely recognised in the world today. The European 
Commission of Human Rights has used Article 3 (prohibition of inhuman or 
degrading treatment) as a means of protecting refugees fi-om deportation or 
refouhnent and governments have generally accepted (except Switzerland) this 
extension of the Convention. Perhaps the Convention reflects more particularly 
the attitude of the world in 1950 when it was drafted, and the European bias 
implicit in the terms of the Convention, which may no longer apply. 
But there still seem to be two clear benefits in certain countries in being 
a Convention as opposed to a de facto refugee. One is the right to subsidised 
education, and the other- far more important, but astonishingly tortuous - is the 
question of protection under the non-repatriation clause. It is only in rare cases 
that Convention status is conferred prior to arrival at a port of entry, as it was 
for example on the Boat People. Normally the status is conferred after asylum 
and thus forcible repatriation can occur with refugees who are eligible for the 
Convention status. The discrepancy between the spirit and practice of 
international rulings on refugees is clearly illustrated here. Theoretically any 
person who fulfils the criteria of the Convention is a refugee. In practice, he or 
she can only benefit from that status once it has been recognised by a potential 
country of asylum. This anomaly often leads to the 'refugee in orbit' syndrome. 
The individual who presents himself at a port of entry is refused admission and 
put on a flight back to his port of exit which may not be his country of origin, 
where once again he is refused entry and shuttled away again. In one 
exceptional case concerning an individual from the Sudan, the 'orbit' lasted 
from 26 February to 18 May 1979 when the UK Home Office eventually 
granted refugee status. 
There is another bitter twist concerning the spirit of the Convention and 
the practice; the rule of first country of asylum implies that refugee status shall 
cease to be held if the individual has been offered or has received protection in 
any other country other than his own. Thus Malaysian government officials 
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refused entry to Vietnamese refugees on the grounds that the latter had reached 
the Malayan^^ peninsula via mainland China and that within the terms of the 
Convention, China as the first country of asylum, should keep them. Even more 
Kafkaesque and ironic are those cases where individuals are imprisoned in one 
country awaiting further official enquiries and then refused entry to the country 
of choice by virtue or having 'enjoyed' asylum elsewhere. There are serious 
dangers for the refugee who spends 'too long' in transit. The concomitant legal 
contradiction is that no country party to the Convention is obliged to comply 
with the terms of the Convention unless and until asylum has been granted. 
Finally any nation can denounce the Convention (Article 44) at a year's notice 
at which time it becomes null and void.^ ^ It is therefore of the utmost 
importance to examine the procedures recommended by UNHCR for the 
determination of refugee status and in turn the policy and machinery within 
countries for the same process. 
UNHCR Recommendations to Governments: 
Briefly, the UNHCR recommendations^ "* to governments suggest the 
following basic requirements that the competent official (i.e. at the port of 
entry) receive clear instruction for dealing with cases which might come within 
the terms of relevant international instruments and in particular that the official 
Act in accordance with the principle of non-refoulment; that there be a clearly 
identified single and central authority to which all potential cases could be 
referred that the applicant be given all the necessary assistance such as 
interpreters to present his case that if recognised as a refugee he should be so 
informed and given certification to this effect and that if not recognised he 
32. It should be noted that since Malaya is not party to any Conventions concerning refugees, there is 
no legal obligation whatsoever to accept those who attempt to enter illegally. 
33. The Dominican Republic denounced the 1928 Convention on Asylum and the 1933 Convention on 
Political Asylum. Haiti in addition to denouncing the above two Conventions also denounced the 
1954 Convention on Diplomatic Asylum and the 1954 Convention on Territorial Asylum. 
34. UNHCR, A/AC.96/549, Report on the 28* Session of the Executive Committee of the High 
Commissioner's Programme, Geneva, 19 October 1979. 
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should be given reasonable time to submit an appeal. Finally, in all cases, it is 
recommended that the individual be allowed to remain in the country where he 
presents himself pending a fuller inquiry- i.e. in no case where there is the 
slightest possibility of refugee status, should he be repatriated or sent to a 
former transit country. 
How far these recommendations are put into practice is difficult to 
know. An experienced UK agency worker pointed out that attempts to ensure 
their application are inevitably frustrated since those repatriated are, by 
definition, not in the case files. It is only the relatively lucky refugees who are 
informed of their right to seek help from a specialized agency and there is a 
least one example of an individual (eventually recognised by the British 
govenunent as a Convention refugee) who was advised by immigration 
officials not to contact any refugee agency as it would prejudice his case. 
The importance of determining refugee status has not escaped UNHCR 
whose Executive Committee provides a set of carefully worded 
recommendations which do not however, have legal status. For all the reasons 
mentioned so far claiming refugee status is a hazardous business fraught with 
uncertainty bureaucratic delay and the general resistance often encountered by 
the individual. In most cases officials at the port of entry confront refugee. At 
this stage if he or she is well-versed in international law and Convention terms 
and is competent in the language of the potential country of asylum and able to 
present his case cogently and persuasively he may well be successful in gaining 
temporary asylum while his case is considered. But how many refugees of this 
kind are there-possibly one in a thousand? More typically the refugee is 
questioned by official who may know little of the political, ethnic or other 
circumstances surrounding his departure from the country of origin nor is it 
reasonable to expect that immigration officers be fully acquainted with the 
vagaries of persecution and degree of danger in countries from which news is 
rarely reported. 
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The provisions of the Convention do not cover this crucial stage and if 
refugee status is refused the individual may have no right of appeal.^' Agency 
files also contain many cases where genuine refugees in ignorance of a given 
country's procedures have prejudiced their case by stating that they are tourists 
or students. Having entered the country under false pretences may weaken a 
subsequent application for asylum. 
It appears that refugees are more readily officially recognized if they are 
part of a massive movement concentrated in space and time well advertised by 
the media, if they are poor, hungry and victims of tangible personal pain or 
injury. The individual dissident seeking political asylum from the Soviet bloc is 
viewed sympathetically and nearly always attracts media attention especially 
should he or she be artistically accomplished. Political asylum seekers from 
other regimes however, are often less newsworthy and ipso facto are in greater 
need of protection from the international community. Some categories of 
refugees are more rapidly recognized officially for many reasons, perhaps the 
two most common being the pressure of media or public opinion and a 
perceived political responsibility. 
In Chapter III: Human Rights and Refugees an attempt to define and 
describe the refuge and obligations to the host countries has been made. The 
problem of refugees has undergone a tremendous changes, which the adoption 
of 1951 convention relation relating to the status of refugees. 
Asylum seekers and refugees are entitled to all rights and fundamental 
freedoms that are spelled out in international human rights instruments the 
protection of the refugees must therefore be seen in the border context of the 
protection of human rights. 
Human rights are freedoms, which are granted generally to all persons 
without distinction, in a sense, human rights can be considered universally 
35. There is considerable variation as to the right of appeal. In Canada, France, Belgium and the USA 
depending on the circumstances, there is opportunity for appeal while remaining 'sur place'. In the 
UK, however, right of appeal for both refugees and immigrants must be lodged outside British 
territoiy (and in practice the appeal results are usually negative). 
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recognized standards by state or other agents and may give rise to situations, 
which lead to the creation of refugees. Refugees, by definition are victims of 
human rights violation. ^ ^ 
Viewing the problem in the context of human rights is clearly relevant. 
It is a human problem, it is the duty of the civilized country. People who 
migrate from one region to another, as refugees can not be deprived of certain 
basic rights. With the scale of human rights violations that forced people in to 
exile continuing unabated. The global number of refugees is likely to remain 
high in coming years.^' 
A number of international instruments establish and define basic 
standards for the treatment of refugees. The most important and the convention 
relating to the status of refugees 1951, with is sometimes referred as the "bible 
of the refugee rights" and its protocol 1967 (which widened its geographical 
scope) provided an international bill of rights, an international refugee law, it 
sets the minimum standards of treatment of refiigees, including the basic rights 
which they are entitled. The refugee convention listed the principles rights, 
which contracting states undertake to grant to refugees subject to the 
exceptions, related to each countries particular requirement, grouped under a 
number of heading in the 1951 refugee conventions, viz. general provisions 
judicial status, gainful employment, welfare and administrative measures. 
These rights constitute the most comprehensive list yet drawn up in favor of the 
refugees and as such standards of treatment of refugees. 
The view that a refugee is a person whose social world has been 
disturbed can contribute to our understanding in at least two ways first, if offer 
a meaningful classification of refugees, as he runs from one world to its 
persistence even as he or she moves. Secondly, the concept enables us to 
36. James Hathaway, fear of persecution and law of Human Rights, Bulletin of Human Rights, 1991/1 
U.N. New York, 1993. 
37. K.T.Thomas, Inaugural Address Report, Judicial symposium on Refijgee Protection, New Delhi, 
Nov. 13-14, 1999, pp. 11-19. 
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follow the movement of refugees and to chart the transformation of their social 
world.^ * 
The 1951 convention details the civic and socio-economics rights of the 
refugees which ought to be respected. In its 54''' year the universal declaration 
of human rights, which lays down in its article 14 everyone has the right to 
seek and enjoy in other countries asylum from persecution" a right which goes 
to the root of the refugees problem. '^ 
In addition there are regional and universal human rights instruments 
which read in conjunction with the refugee specific rights regime set in a wide 
ranging if perhaps not fully adequate integrated measure of respect for the basic 
dignity of the refugees. 
International refugee laws mainly comprises international instruments 
that is the basic standard for the treatment of refugees, like humanitarian law 
are in fact a branch of human rights law. °^ 
International human rights law can supplement existing refugee law, as 
it constitutes the broad framework within which refugee law provision should 
be seen. In addition to the central foundation status of the universal declaration 
of human rights more than 189 states have ratified at least one (or in majority 
of cases more) of these international human rights treaties, thus establishing 
binding legal obligations of a continuing nature. 
Refugees today face many problems as prolonged or arbitrary detention; 
lack of due process; cruel inhuman degrading treatment; xenophobia - the 1951 
convention and 1967 protocol are silent on such issues but it is the only 
international treaty which provides protection against refoulment. 
However a number of international human rights standards are 
universally applicable, as they have attained the status of customary 
international law, further some states that are not party to refugee law treaties 
38. Emainuel Max; The social world of refugees: A conceptual framework : Journal of Refugees 
Studies (Vol. 3,1990) pp.190,196-1998 
39. J. N. Saxena, Refugees Right, Bulletin on International Humanitarian Law, Vol. 3, No.2. 
40. Peter Nobel, Blurred vision in the rich world and violation of human rights: A critical assessment 
of human rights and refugee linkages, p.74. 
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are party to human rights treaties which include provisions benefiting to 
refugees. 
The 1951 convention and human rights instrument, contains 
comprehensive previsions regarding refugee's rights except where more 
favorable rights are explicitly provided in the convention. Refugee are 
accorded as a minimum standards the same rights as are granted to aliens 
generally without any discriminations to race, religion, or country of religion, 
with regard to certain rights as right to freedom of religion, intellectual 
property rights, rights to access to the courts, the right to eliminatory education, 
right to public relief, right to association with employment, labour legislation 
and social security etc. However with regards to certain rights as movable and 
immovable property rights, rights to association, right to work, right to 
housing, fi-eedom of movements etc, the 1951 convention can provides only 
equality of treatment with other non citizens with respect to certain rights, 
international human rights instruments are more favorable to refugees by 
providing protection against discrimination between citizens and non citizens . 
There arc number of other rights not mentioned in 1951 convention that apply 
equally to citizens and non citizens which are also guaranteed to both citizens 
and non citizens under international human rights law as refugees to peaceful 
assembly, freedom of opinion and expression, right to family life, right to life, 
liberty and security of the persons, protection against racial discrimination, 
rights related detention, right to fair hearing etc special consideration has been 
given to rights of refugee children, rights to refugee women and right to non -
refoulment. All these rights have been discussed in Chapter-Ill. 
India is neither a party to the 1951 convention nor the it has domestic or 
specific legislation on refugee law the word aliens is now here defined but it 
appears in the constitution of India, civil procedure and citizenship and some 
other acts. Refiigees are handled like other aliens, and the subject to domestic 
law, governing the entry and stay of foreigners among international human 
rights treaties. 
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The phenomenon of mass movement of people is not new. From earliest 
times men have been fleeing one another's tolerance or migrating in search of 
land and livelihood. For the last several years however, the number and 
magnitude of flows of refugees and displaced persons have been such as to 
cause increasing concern within the international community. By the beginning 
of the 1980s, numbers exceeded ten million with the exodus from certain 
countries reaching hemorrhage proportions. At the same time increasingly large 
migratory movements within countries and regions have begun to pose 
economic and social problems not hitherto experienced on quite the same scale. 
In the last 35 years with the emergence from colonialism of about a 
hundred new States often after a considerable struggle and with an inheritance 
or artificial national boundaries, fragile national unity, underdeveloped 
economies, too few cadres and boundless logistical problems, the world has 
seen an unprecedented proliferation of tensions and conflicts. New ideologies 
misunderstood by an unacceptable to portions of the population, blatant racial 
discrimination, civil wars, the terror tactics of more than one dictator, foreign 
invasion or acute economic hardship have caused millions to decide that any 
life outside their own country must be more bearable than the present one. 
The recent mass flights of people to neighboring countries not only 
represent whole scale human deprivation and misery, but have come to place 
upon their hosts and upon the international community as a whole burdens 
which it is proving increasingly difficult to bear. The three solutions which 
until recently enabled most refugee situations to be resolved, namely voluntary 
repatriation, local settlement and resettlement in third countries, can no longer 
suggest an answer in every case. While circumstances in the home country 
remain substantially the same and as long as there is no dialogue between the 
governments most directly concerned, there is no hope of paving the way to a 
voluntary return. Where the reftigees are numbered in hundreds of thousands-
or even millions- and land and other resources are scarce, programmes of local 
integration are practically unthinkable. As for resettlement in third countries. 
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the Indo-Chinese Diaspora brought home to over twenty countries which had 
offered special quotas at the height of the crisis in South East Asia in mid-1979 
the difficulty of integrating refugees from an entirely different ethnic and 
cultural background. Few have found it possible to renew their generous offers 
of places at anything like the same level- if at all. 
Meanwhile, in some underdeveloped areas the presence of millions of 
uprooted people, sometimes accompanied by as many head of livestock, is 
playing havoc with the struggling economies of the host countries and posing a 
dire ecological threat which should not go unchecked. As for economic 
migrants, worldwide economic recession has meant that they are no longer in 
demand on the same scale as before. Yet millions still strive to reach more 
affluent countries in the hope of findings work and a better life. 
As a result of all these factors, many governments have reached the 
conclusion that serious attention must be paid to analyzing the forces, which 
get people on the move, with a view particularly to considering whether means 
can be found to avert new large-scale refugee situations. At the same time, the 
need has been feh to study the phenomenon of mass exodus in the context of 
human rights. Hence the initiative of the United Nations Commission on 
Human Rights contained in its Resolution 29 (XXXVII) to appoint a Special 
Rapporteur. 
To sununarize very briefly the foregoing, the overview of the past 
decade amply demonstrates that the consequences of mass exodus situations 
may be measured in terms not only of human suffering but also of threats to 
national or regional peace and stability.'" 
People leave for a variety of reasons and usually as a combination of 
factors rather than a single one. The social contract has failed temporarily or 
permanently. Modernization and progress have made casualties of people who 
held certain customs and traditions too dear. In the chaos of war and post-war 
41. Encyclopedia Britanica, vol. 19821,London 1969, pp. 1256-1257. 
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reconstruction populations may have been repeatedly uprooted and thereby 
conditioned for a further uprooting from their country when the going is hard. 
Colonialism left a heritage of artificial boundaries and structurally imbalance 
economies. The repressive tactics of white minority regimes have made many 
victims. Most provisions of the Declarations of Human Rights have been 
violated. 
In Chapter IV: Exodus of Tibetans to India and Human Rights an 
attempt has been made to analyze the violation of human rights of Tibetan 
refugees and explains the circumstances of their exodus to India. Violation of 
the rights of minorities and ethnic conflicts are increasing at the source of both 
mass exodus and internal displacements. 
It is abundantly clear that unless ways can be found to counteract the 
withholding of or outright violation of, human rights, unless there is a more 
equitable sharing of the worlds 's resources, more restrain and tolerance the 
granting to everyone, regardless of race, religion, membership of a particular 
social group or political party, the right to belongs or alternatively to move in 
an orderly fashion to seek work, decent living conditions and freedom from 
strife -the world will continue to have to live with the problem of mass exodus. 
This problem if left unchecked, will increasingly pose a threat to peace and 
stability around the globe. 
Chapter IV also explain the main causes as a violation of Human Rights 
and automatically, a reason of mass exodus to Tibetan in India. Human Rights 
are a prime concern. Denial of Human rights that only the inhabitation of a 
particular individual but also the dignifying the humanity as a whole. Tibet is 
perhaps the most glaring example of the Human Rights violation on the globe. 
The facts, collaborated by policies and practices speak otherwise, over 
1.2 million Tibetans which is more than 20 percent of the total populations 
have died since 1949 due to political persecution imprisonment torture and 
starvation. Accoimts of massacres, torture, and killings, bombardment of 
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monasteries, extermination of whole homed camps are well documented. Death 
in prisons, and labour and concentration camps, based on testimonies of 
survivors, show that throughout Tibet about 70 percent of prisoners died/^ 
Independent organizations and specialist agencies monitoring Tibet have 
compiled a body of reports on arbitrary arrests; in communicado detention, 
torture; judicial and extra-judicial killings; trial on gross contempt of 
democratic legal principles and procedures; forced prison labour; forced 
abortions and sterilization that deny Tibetan women their reproductive rights; 
denial of rights to freedom of movement and of speech, assembly and 
association; culture and religious rights etc. 
An international commission of justice found after a preliminary 
investigation, that there was prime-facie evidence that genocide was being 
committed in Tibet is an attempt to destroy Tibetans in religious groups. The 
commission further found that the Chinese authorities in Tibet had violated 
sixteen articles of the universal declaration of Human Rights."*^  United Nations 
General Assembly in its three successive resolutions in 1959, 1961, 1969'*^  
expressed grave concern at the violation of fundamental Human Rights of the 
Tibetan people and the suppression of the distinct culture and religious life, and 
the autonomy, which the Tibetans had traditionally enjoyed. 
From 1951 to 1959, the Chinese occupation forces repeatedly violated 
the human rights and unleashed repression in Tibet the increase Chinese 
repression in north eastern and eastern Tibet forced Tibetan, in the regime to 
take up armed resistance which soon engulfed the whole Tibet. Tens of 
thousands of ordinary Tibetans spilled into the streets of Lhasa on March 10, 
1959 demanding with drawl of Chinese from Tibet. This set off the Tibetan 
National uprising and a Tibetan resistance moment spread all over Tibet, 
Chinese crushed the uprising and about 87,000 Tibetan was killed in the Lhasa 
42. Tibet, an independent country under illegal communist, Chinese occupation, Tibet voice, 
Dharamsala, H.P., India, pp. IS-16. 
43. Tibet and Chinese people's Republic, N.D. 1966 legal enquiry comminee in Tibet 3-5. 
44. United Nations General Assembly Resolution 1353 (XIV) New York, I960, 1723 (XIV) 1961, 
2079 (XX) 1965. 
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region alone. The March 10 uprising resulted in the flight of the Dalai Lama 
members of its Govt, and about 80,000 Tibetans into India, Nepal and Bhutan. 
Tibetan refugees first fled to India in 1959 undertaking a precarious 
journey over the Himalayan Mountains in Nepal. Initially the Govt, of India 
allowed the UNHCR to assist the Tibetan refugees in India. According to the 
office of the Dalai Lama there are more than 110000 Tibetan refugees in India, 
although this figure varies from year as new refugees arrive and old ones leave 
for settlement in another countries. 
In 1956, the Dalai Lama reestablished its Government in exile in India 
or modem democratic principles and under the leadership of the Dalai Lama 
gradually the Tibetan Administration took shape in India. Today the Tibetan 
Government in exile functions as a variable attributes of a free democratic 
Government on September 2, 1960 a popularly elected body of people's 
representatives the Tibetan parliament in exile was constituted in 1963, a draft 
constitution for future Tibet was promulgated. 
Under the leadership of the Dalai Lama, gradually the Tibetan 
Administration took shape in India. Out of the need to look after the welfare of 
the Tibetan refugees. Though its collective and systematic efforts and 
administration has been trying its best to preserve Tibet's national and cultural 
identity among the refiigee community. In terms of international law, however 
the status of the Tibetan administration, which operates from Dharmsala in 
Himachal Pradesh, and the Bureau of Dalai Lama's which operate from Delhi. 
Since than more than one lakh Tibetans are living as reftigees in India 
trying hard to preserve their traditions against many odds. The Dalai Lama, 
their moral strength, in the centre in whom their hope to revive the golden past 
lies, he is the light of their lives. Despite the hardship of leading life in an alien 
land amongst distinct ethnic and cultural groups, Tibetans have been able to 
maintain their cultural unique still they can not but absorb influences of the 
outside world. 
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Since 1959, after the Dalai Lama's exile, over three decades have 
passed, the unique culture of Tibetans has undergone various changes, but 
essence remained the same. It is of sociological interest, to understand the 
under current of the exile community, their sprit and their capacity to survive 
without losing their identity. 
In general, however, they maintained their culture and religious 
practices. One another has written that the ability of the Tibetan refugees to 
build and found in foreign lands numerous monasteries of a remarkably high 
architectural standards in their success in developing viable monastic 
communities similar to those of Tibet is one of the miracles of the two 
twentieth century. 
In Chapter V an attempt has been made to highlight humanitarian 
assistance for refugees in India and to examine the Indian practice in providing 
assistance to refugees against the back-drop of the international standards in 
special reference to Tibetan refugees in India. 
The refugee problem continues to challenge the international 
community multi-dimensionally and globally has become the most complicated 
issue before the world community today. The refugee situation has also become 
a classic example of the interdependence of the international community. It 
fully demonstrates now the problem of one country can have immediate 
consequences for other countries. 
It has rightly been predicted, that the future wars would not be by 
invasion but my migration, Martin Van Cleveld in his book future said that by 
end of the century, in a sizeable portion of the globe, the law and order 
situation would deteriorate and most nations would have to cope up with what 
he described as "anarchy within states" and he has warned that we could only 
cope in future if we all adopted state manlike and humanitarian policies in the 
present. His hope are some what believed, but his predictions are coming true. 
We have witnessed a series of horrifying ethic cleansing in the former state of 
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Yugoslavia humanitarian problem in Chechenya'*^  and currently in 
Afghanistan. 
It is abundantly clear that unless way can be found to counteract the 
withholding of or the outright abolition of violations of human rights, unless 
there is more equitable sharing of the world's resources, more restraint and 
tolerance. The granting to everyone, regardless of race, religion, membership of 
a particular social group or political opinion, the right to belong, or 
alternatively the right to move in an orderly fashion to seek work, decent living 
conditions and freedom from strife- the world will continue to have to live with 
the problem of mass exodus or migratory movements. The problem if left 
unchecked, will increasingly pose a threat to peace and stability around the 
globe. 
Altogether migratory movements migratory flows of asylum seekers, is 
to ensure that there is no human rights violation in the countries of origin. So 
also it is essential, that human rights of asylum seekers and refugees must be 
protected in the host countries and globally it should be the responsibility of, 
not only the host country, but also the international community, because human 
misery and suffering have no geographical limitations and there must be 
international burden sharing.**^  
There are three traditional durable solutions to the refugee problem. 
Resettlement in third world countries, local integration and voluntary 
repartritation. 
It is, of course, to be hoped that the really valuable work that has been 
done in the last year or so will be maintained at a level sufficient to keep the 
international 'practitioner community' informed as to both potential refugee 
crises, as well as the best possible ways of dealing with them once they have 
occurred. 
45. Justice Fall S. Nirman, Lecture on Judicial Symposium on Refugee Protection, New Delhi, 13-14 
Nov. 1999, p73. 
46. Justice P.N. Bhagwati, the future role of judiciary in protecting refugee's rights/were next or?; 
report on judicial symposium on refiigee protection. 13-14 Nov. 1999, New Delhi, p. 126 
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There have, too, been some changes in refugee legislation, particularly 
in the main recipient countries. The new act accomplishes three primary 
objectives, which are to broaden the concept of refugees such that it is now 
compatible with that embodied in the United Nations Protocol relating to the 
status of refugees; the setting up of permanent and systematic procedures for 
the admission of refugees who are of special humanitarian concern to the 
United States: and thirdly it provides comprehensive and uniform guidelines 
for effective resettlement. 
It is to be hoped that such innovation as have occurred in the last year 
will be refined and tested, to the ultimate benefit of both refugees and the 
peoples of those countries which act as hosts. 
The tradition of refugee fleeing from their homelands continued even 
after India's independence since 1947 towards the close of 50s India granted in 
the face of Chinese objections asylum to Tibetan refugees incurring in the 
process hostility of People's Government of China. The total refugee 
population in India is about 260000 persons. The largest group comprises of 
100000 Tibetans. According to the office of the Dalai Lama there are more 
than 1,10,000 Tibetan refugees in India. 
The problem of refugees has always been the subject of bilateral 
negotiations so far as India is concerned it has been the boast of India and a 
rightful boast that India has always welcomed refugees and absorbed them in 
the mainstream of life from time immemorial people belonging to different 
races profession, different religions and hailing from different countries have 
come to India and none of them has been turned away from its shores. They 
have mingled, merged and got lost in one common human it and become a part 
of India. 
Like the other South Asian countries India has neither signed nor ratified 
the 1951 UN Convention on refugees nor signed the 1967 protocol. India also 
has no national law for refugees. In the absence of a legal regime, the Indian 
judiciary has commendably intervened in some cases of refugees and asylum 
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seekers in accordance with international law, the Indian constitution which is 
celebrating its 51** anniversary this year is a monumental visionary document in 
which the protection of life liberty of all persons including aliens is enshrined. 
Courts in some instance applied constitutional provisions and some of the 
international conventions which India has ratified to ensure the protection of 
the basic right of refugees and asylum seekers. The interventions of the 
national and state Human Rights commission on behalf of refugees have 
complemented the role of refugees in protecting refugees at the same time the 
democratic environment in India permits public litigation on behalf of refugees 
and the vibrant human rights civil society groups have vigorously depended the 
rights of asylum seekers and refugees. 
Since 1959 nearly 1 lakh Tibetan refugees were granted asylum to India 
by 1961 they have been distressed to various organized locations for settlement 
in India. The Indian Government has consciously promoted a policy which 
enables the Tibetan community to maintain its distinct identity and cultural 
values together with a political and administrative system of its own from the 
start separate settlements were identified and established in geographically 
suitable areas so as to provide them with economic, social and religious 
autonomy the central relief committee's monthly report listed some 32 locations 
in different states of India. The headquarter of the central Tibetan 
Administration CTYA and the resistance of Dalai Lama is made in 
Dharamsala, Himachal Pradesh. 
However, presently there are in total 34 Tibetan settlements in India. 
India's assistance to the Tibetan refugees operates within the economic 
constraints of a large refugee assistance programme that must provide for 
refugees from Sri Lanka, Bangladesh, Burma and other surrounding countries. 
The Indian Governments commitment to assisting the Tibetan refugees is well 
established. In time, it may be submitted that the scarcity of large tracts of 
suitable land under government ownership and a shortage of funds for all 
refugee programmes have drastically changed refugee settlement policies and 
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have presented the Indian Government from assisting the CTA in meeting 
many of the needs of the displaced Tibetans. 
The Indian Government has been generous to the Tibetan refugee and 
the authorities have also provided ration cards, identity papers residences 
permits and travel documents for registered Tibetan refugees who are officially 
viewed as having come to India on pilgrimage. Although they are considered as 
foreigners under the 1946 foreigner's act they have been accorded the basic 
rights to contest or vote in India before March 1959 and who have ordinarily 
been resident in India. Since then they are considered for Indian citizenship on 
an individual basis. Those married to Indian nationals may apply for Indian 
citizenship. They also has been given assistance in establishing water supply, 
civic amenities, handicrafts center and school, including nurseries schools and 
hospitals being rendered relief assistance in the form of food, clothing and 
medical stipends, training in various social welfare and later in various trades 
and vocations. The Dalai Lama has always acknowledged the Indian help. He 
said, Indian helped Tibetan culturally in education and resettlement. There can 
be no doubt that without India's help we would not be in this position today. 
Despite these positive achievements the majority of the Tibetan refugees 
in India still want to return to Tibet. While the conditions under which many of 
these refugees live are relatively good but the unresolved nature of the refugees 
problem is illustrated by the fact that each year Tibetan refugees not only in 
India, but also in Nepal and Bhutan, continue to seek asylum in western 
countries more than four decades after the initial flight of this group of refugees 
permanent solutions for them still appears to be a long way off. 
Though refugees in general are not allowed to be involved in politics, 
the Government of India has tacitly tolerated the Tibetan refugee's campaign 
for the freedom of their country from Chinese domination. The Indian 
Government recognises Tibet as a part of China. Officially the Tibetan refugees 
are not allowed to engage in political activities against China from outside 
India. Moretheless, the Dalai Lama has been permitted to run a defacto Tibetan 
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Government in exile from Dharamsala. This Government is also not recognised 
by the Government of India, while the United Nations could not resolve the 
political status of Tibet, the humanitarian situation had been acknowledge and 
deplored and the flight of the refugees highlighted by virtue of long discussion 
held within the United Nations and outside, while the General Assembly at 
most condemned communist Chinese actions, any idea of direct intervention 
remained frozen. Yet unlike the political problem the autonomous flow of 
refugees could not be solved. 
The Indian history, size and complexity necessitated a broad 
approach or solution would therefore have to be comprehensive and to address 
all aspects of the issue, from the causes of mass exodus to the elaborating of 
responses necessary to cover the range of refugee situations from emergencies 
to repatriation. 
Viewing the whole problem the recommendations for dealing with the 
dilemma of refugees fall broadly into three major categories: those 
improvements suggested in the wording of the Conventions in order to make 
them more relevant to the changing patterns of refugees in today's world; the 
changes sought, sometimes radical, in the national procedures for determining 
refugee status and granting asylum; recommendations for improving the 
resettlement provisions have been discussed in the subsequent chapter. 
However, a comprehensive approach should be carried out, both in 
theory and practice. The activities of various institutions and organizations 
concerned with migration and human rights, as well as with refugee problems, 
ought to be coordinated. Both international and state actions, and long-term and 
short-term, political, economic and legal means should likewise be taken into 
account. In situations of mass exodus, it is necessary to consider the elements 
of political and legal responsibility of every relevant party, including the state 
of origin, the receiving state and third states. The challenge for the 1990s is to 
rework institutional mandates to use human rights not to define, but to 
comprehend protection, assistance and developmental needs of people at risk. 
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Human rights can be used as a standard for information gathering and to 
promote community stability and mediation of conflict in order to prevent 
refugee crisis before they occur. 

DEFINITION OF REFUGEES 
In this Chapter an attempt has been made to define and describe 
refugees. Any dilemma in the definitional discourse develops due to historical 
reasons, may be on account of a paradigm shift of the genesis of the problem. 
The definition of 'refugee' now faces the crisis of character in understanding 
and responding to the values of law. It is necessary for us to define as the 
reason of the definition creates problems of identity of the issue. 
The word refugee is fi-equently used by the media, politicians and the 
general public to describe any one who been obliged to abandon his or her 
casual place of residence.' 
In the name of the country, nation and homeland governments, military 
forces and rebels of the world have drawn great circles in the earth's sand. 
From inside these circles millions are being thrown out. They are known 
variously as "refugees", "displaced persons", "expellees,^  returnees", "asylum 
seekers" and "economic migrants". 
Normally, when the word is used in this general manner little effort is 
made to distinguish between people who had to leave this own country and 
those who had been displaced within their homeland, nor much attention paid 
to the causes of flight. Whether people are escaping from persecution, political 
violence, communal conflict, ecological, disaster or poverty, they are all 
assumed to qualify for the title of "refugee". 
However, in general terms Refugee is a person compelled to flee his 
state of origin or residence or driven from his or her home to seek refuge 
specially in a foreign country due to war, political trouble, religions 
persecution, famine or natural disaster etc. 
1. See -U.N.H.C.R. the status of World's refugee 1997-98: A Humanitarian Agenda 51 (1997) 
2. Tapan, K. Bose, Protection of Refugees in South Asia need for legal framework. SAFHR paper 
series 6,2002, p. S. 
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Traditionally, any person who has been forced to flee his or her home 
for fear of life or lack of subsistence is regarded as a refugee".^  
In ordinary usage the term refugee has a broader meaning signifying 
some one in distress who seeks to escape or is forced to flee conditions or 
circumstances, which are intolerable and for which the individual is not 
responsible. The reasons for escape to freedom and safety can be many like 
oppression, threat to life or liberty, prosecution, deprivation, acute poverty, war 
or civil strife, natural disasters, earthquake, drought, famine or flood/ 
The definition of a "Refiigee" in International Law is of critical 
importance for it can mean the difference between life and death of an 
individual seeking asylum. It describes a refugee as "a person who is forced to 
leave home for certain specified reasons and who furthermore is outside the 
country of his or her origin and does not have its protection.^  
P. N. Bhagwati. former Chief Justice of India, opines that "refugee are 
victims of persecution in their country of origin and they seek refuge in other 
countries. They have no choice but to flee for saving their life and liberty from 
oppressive regions, or firom hostile, or unfriendly majorities, or sometimes even 
minority populations. The reason for their flight being primarily oppression and 
persecution on the basis of race, religion, ethnicity or political opinion, these 
are people who have lost national protection and in need of protection of the 
international community and the host country, where they have sought refuge.^  
Ram JethMalani. Union Law Minister of India, on definition of refugee 
under 1951 convention defines it in a particular way "seeking for myself, the 
definition of the refugee must make the following clear and perhaps, if you 
make that clear, on other part of the definition is really necessary or required. If 
it is made clear that wherever there is a situation of human rights being 
significantly violated in the country of domicile or origin and such situation is 
3. Ibid. p. 8 
4. See-The new shorter Oxford English Dictionary (1993) 
5. The Refiigees in Internationa! Law, 2'*'edition, Clarendon Press Oxford, 1996 p 3. 
6. P. N. Bhagwati, Former Chief Justice of India, Judicial Symposium on Refugee protection. Held in 
New Delhi on 13-14* Nov, 1999. Report of Judicial Symposium ,1999, p 13. 
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not capable of any civilized remedy, then the person is a refugee and he is 
entitled to the right of Asylum".' 
A refiigee can be defined in three ways: Legally- as stipulated in 
national or international law, politically- as interpreted to meet political 
exigencies, and sociologically- as reflecting an empirical reality. 
According to Guy S. Woodwin- Gill. The term refiigee is a term of art 
that is, a term with a content verifiable according to principles of General 
International Law.' 
Refugee: Definition in International Instruments 
As refiigee is not a concept of customary International Law Therefore, 
this law does not define him. He has been the subject of treaties and other 
international agreements so it is impossible to give one single definition, which 
could be used in "all circumstances". As Prof. "Godhart" rightly observed that: 
A sociological definition of the term "Refugee" differs from a legal one, the 
definition drafted for the purpose of the binding international agreements will 
look very different fi"om the definition adopted by an association with a 
humanitarian aim.'^ 
A refiigee deserves justice, protection, security in the host 
country that, however does not apply to the person charged with serious 
criminal offences. 
An understanding of the refugees require an understanding of traditional 
international laws, treaties and the state practices provisions of international 
convention adopted under the United Nations and other regional organisations. 
7. Ibid p. 18 
8. Astri Suhrke "Global Refugee movements and strategies of response" in M. Kritz; ed. U.S. 
imigration and refugees policies:Global and Domestic issues. 1983, pp. 157-62. 
9. Guy Goodwin Gill, "The Benijno Aquino Lecture in Human Rights. Refugees and human Rights: 
Challenges for the 1990's, International Journal of refugee law (special issue. Sept, 1990), pp. 29-38 
10. Refugee status and humanitarian assistance, India Institute of Human Rights, New Delhi, 4F.3, 
p. 12. 
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Definitions of refugee 
Refugees are defined in various international instruments relating to 
refugees. The early international instrument adopted between the two World 
War defined refugees by categories according to their national or ethnic 
reasons. The various instruments adopted after the Second World War gave 
certain general definitions of the term "refugee". Refugees, are also defined in 
regional instruments relating to refugees. Finally, a definition of refugee status 
is also contained in the constitution or in the ordinary legislation of a nimiber of 
countries. However, the authority called upon to apply or implement a legal 
instrument relating to refugee cannot do so unless the refugees are identified as 
such. 
Refugee: Definition in early instruments (1921-1946) before 1951 
Early in the 20'*' century, the refugee problem become the concern of 
international community , which for the humanitarian reason, began to assume, 
responsibility for protecting ;and assisting refugees. 
The pattern of international action on behalf of refugee was establish by 
the league of nation and led to adoption of a number of international 
agreements for their benefits (these instrument are referred in article l(a)of the 
1951 convention relating to the status of refugees). The definitions in these 
instruments relate each category of refugees to their : national origin, to the 
territory that left; and to lack of diplomatic protection by their former home 
country. 
With this type of definition "by categories" interpretation was simple 
and caused no great difficulty in ascertaining who was a refugee, (although few 
persons covered by the terms of the early instruments are likely to request a 
formal determination of refugee status at the present time , such cases could 
occasionally arise . they are referred to as " statutory refugees")." 
11. Origin and development of refugee international principles, personal notes of Sumbul Rizvi Khan, 
Asstt. L*gal Advisor, U.N.H.C.R., New Delhi, at the 3'* South Asian Teaching Session on 
International Humanitarian Law and Refugee Law, Bangalore. 2001. Slide 1-2. 
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Analysis of the international refugee accords entered into between 1920 
and 1950 reveals three distinct approaches to refugee definitions. Each of these 
perspective- judicial, social and individualistic-was dominant during a part of 
the initial decades of refugee law. 
1. Juridical approach to the Refugee definition (1920 -1935) 
The initial series of international refugee definitions were primarily 
concerned with the juridical phenomenon of refugeehood,'" that they were 
treated as refugees because of their membership in a group of persons 
effectively deprived of the formal protection of the government of its state of 
origin. The purpose of refugee status conceived in judicial terms is to facilitate 
the international movement of persons who find themselves abroad and unable 
to resettle because no nation is prepared to assume responsibility for them. The 
first refugee definitions were formulated in response to the international legal 
delimma caused by the denial of state protection. 
During 1920-1935 many organized action has been taken by many 
international organizations and they also define refugees by juridical way. They 
can be studied as follows 
League of Nations 
An organized international action on the behalf of refugees began afler 
I" World War, when the League of Nations was faced with the problems 
created by about the ten millions refugees who had left Russia in consequence 
of Russian Revolution. Prior to 21 century efforts to cope with refugee need 
were under taken mainly by private organizations or voluntary agencies, and 
were predominantly in form of relief. 
The first initiative to expend the base of Refugee operations came in 
Feb, 1921, from a gathering in Geneva, of representative of private relief 
organizations including some foreigners of Agencies represented today in the 
International Council of Voluntary Agencies (ICVA). Following this meeting, 
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an appeal was addressed through the president of International Committee of 
the Red Cross (I.C.R.C.), Gustav Ador, to the League of Nations (LON), 
suggesting:'^ the appointment of a League of Nations Commissioner for 
refugees and asking the league "to define the status of Russian refugees, to 
secure their repatriation on their employment outside Russia, and to coordinate 
measures for their resistance. 
LC.R.C. proposed that "league should consider three main aspects of the 
Russian Refugee problem, the definition of their legal status of Russian 
Refugees; their settlement by repatriation to Russia, their immigration to other 
coimtries, or the organization of their employment in the countries where they 
were residing and the co-ordination of the various efforts already undertaken 
for the material relief of the refugees. 
The decision of the Red Cross to address the refugees crises in judicial 
rather than strictly humanitarian terms prompted a positive response from the 
council. 
On June 27* 1921 the Council of the League of Nations decided to 
elected a High Commissioner for Russian refugees, whose duty would be co-
ordinate the assistance given to those refugees by various countries. 
Dr. Fredtjof Nansen was appointed High Commissioner for Russian Refugees 
on 20'*' August, 1921. His takes were to define the legal status of refugees, to 
organise their repatriation on their allocation to various countries and to 
undertake relief work amongst them with the aid of philanthropic societies. 
The mandate of the high commissioner was extended to Armenians 
refugees in 1982 and to Assyrians, Assyro-Chaldeans and Turkish refugees in 
1928. Between 1924 and 1929, the task of the High commissioners in the field 
of relief of refugees were entrusted to the International Labour Office (I.L.O.), 
while their protection remained his main responsibility. In 1929, both tasks 
were again combined in the offices of the High Commissioner, which was 
12. Refugee laws and LTNHCR, Indian Institute of Human Rights, New Delhi, 4F.1 p.l. 
13. Holbom, Louis W., Refugees: A problem of our Time, New York, 1975, p.5. 
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placed under the authority of the Secretary General of the League of Nations.' 
The Nansen passport was created to provide these stateless persons with a 
temporary identity, between 1922 and 1926, under the auspices of the League 
of Nations, several treaties were concluded to recognise displaced people as 
refugees. As these treaties created certain obligations on the contracting states, 
it was necessary to define the term refugee, the League of Nations treaties 
initially defined refugees as a category on group of persons who were. 
(a) outside their country of origin and 
(b) without the protection of the government of their home state 
(L.N.T.S. No. 2204 : May 12, 1926), were sufficient and 
necessary conditions.'^ 
However, the first international instrument to deal with the legal status 
of these refugees was signed in Geneva on June 30,1928. This arrangement was 
worded in the form of resolution recommendating that the state accepting it, 
adopt certain measures for the protection of the Russian and American 
refugees. 
Two another developments of this place was as follows: the 
international Nansen office for refugees was created after Nansen's death in 
1931,as an autonomous body under the authority of the league. It was 
concerned with humanitarian relief work, and went in to liquidation as form the 
end of 1938, in 1933 The High Commissioner for refugees was appointed for 
refugees coming from Germany, following Hitler's rise to power, this office 
was also liquidated in the same time as the international Nansens office. 
All these conventions and instruments were drawn up in response to 
particular situation ; to protect refiigees escaping from specific problems (for 
example, to protect people fleeing from Russia after the Bolshevik Revolution 
and a little later Armenians leaving Turkey) and provided simply for granting 
of essential documentation to those groups. 
14. Refugee status and humanitarian assistance 4F.3 p. 12 Indian Institute of Human Rights, New Delhi 
15. Tapan K. Bose, Protection of Refugee in South Asia need for legal framework. SAFHR paper 
series 6, p. 9. 
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The first attempt at formulating a definition of refugees General as 
opposed to a specific was made in Geneva on October 28,1933 in the regular 
convention relating to international status of refiigee of that year.'*^  Since the 
inception of The League of Nations Governments of different contracting states 
have consistently attempted to deal with the refugee problem. Through, as a 
rule within rather narrowly defined limits of time and space. 
Holbom feels that League of Nations has grappled with some of the 
most obvious needs of the waves of refugees caused fi-om 1912 by the 
dislocation of war,'' the impact of violent nationalism and the arbitrary actions 
of dictatorial regimes.'* 
16. See-Loescher, Gil "The intemationai refugee regime: streteched to the limit?" 47 (2) Journal of 
International affairs, 1994. 
17. See Louise W. Holbom, the Intemationai refugee organization-A specialised Agency of the United 
Nations-its history and work 1946-1952 Oxford University Press London: 1956, p. 3-18. 
18. (1) large scale refugee movements begans with the Balkan War of 1912 -14, tens of thousands of 
Greek, Bulgars and Turics were driven from their homes. Millions more were displaced during 
the First World War. Many of these people, however, were repatriated after the war and 
resettled as in earlier post-war periods. Civilian populations which had fled or were evacuated 
from the eastern fironts into Russia (estimated as 3 million by the spring of 1916) were able to 
return to their homes in states like Poland and the new Baltic countries. People who had left the 
westem front for Great Britain, France, and other places were able to return after the defeat of 
the enemy. Mayanmar refugees driven out of Rumania, Yugoslavia and Czechoslovakia found 
refugee and final settlement in Hungry, while about 600,000 persons of German extraction, 
who left Poland under pressure, were settled in Germany itself Other refugee movement that 
arose during the First World War and the post war period were more difficult to handle 
however, end contributed to the political unrest and tensions in central and eastem Europe and 
the near East in inter-war period. 
(2) By 1923 an estimated 320,000 Armenian refugees were scattered throughout the Near east, the 
Balkans and other European countries after they had fled from persecutions and massacres in 
Asia minor following the collapse of the Ottoman Empire and the Nationalistic policy adopted 
by Turkey. 
(3) Under the provisions of the Treaty of Lavsanne of 1923, 1,300,000, Greeks were transferred 
from Asia minor to Greece, while 400,000 Turkas were moved from the Balkans to Turkey. 
(4) more than 220,000 Bulgars moved between 1913 and 1925 into the tmncated territories of 
Bulgaria. 
(5) thirty thousand Asyrian refugees, who had fought against the Turks, escaped after the 
Russian collapse in 1917 to the Cavcasus, Greece and Iraq, and some later to Syria. 
(6) A Russian refugee in 1926 was "any person of Russian origin who does not enjoy the 
protection of the Government of the Union of Soviet Socialist Republic and who has not 
acquired another nationality." About 1.5 million Russian nationals were dispersed and left 
stranded mainly in north cenn^l and south Europe and in the far east in the year 1918-22 as 
a result of the Bolshevik revolution of November 1917, the rout of the anti-Bolshevik 
armies in European Russian in 1919-20. the famine of 1921 and the breakdown of white 
Russian resistance in Siberian Russian in 1922. [Arrangements relating to issue of identity 
certificates to Russian and American refugee. May 12, 1926, LNT S. No. 2006 see also 
M.Marrus. The unwanted-European refugees in the twentieth century 1985 pp. 119-21]. 
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The definition of this era contained a criteria of ethic or territorial origin, 
coupled with a stipulation that the applicant not enjoy national protection. Only 
persons applying from outside their country of origin were eligible for refugee 
recognition. This is consistent with the nation of the refugee as an international 
anomaly. While the unprotected individuals remained within the boundaries of 
her home state, there was no question of another country being confronted with 
a person outside the bounds of international accountability and according no 
need to include her within the scope of League of Nations protection. 
The Social approach to Define Refugees: 1935-1939 
In contrast to the initial judicial focus, the refugee agreements adopted 
between 1935 and 1939 embodied a social approach to refugee definition." 
Refugees defined from the social prospective are the helpless casualties 
of broadly based social or political occurrences which separate them from their 
home society. The category of persons eligible for international assistance 
encompassed groups adversely effected by a particular social or political event, 
not just those united by a common status, vis-a-vis the International Legal 
System. 
This approach was adopted in 1936 when a provisional agreement 
concerning to the status of the refugees coming from Germany, was adopted. 
The rank of refugees firom the first World War and the inter-war period for 
whom a full solution had not yet been found were swelled by refugees from 
Greater Germany, following the establishment of the national socialist regime 
in 1933. Three main waves encompassing 4,00,000 refugees left Germany in 
consequences of this country's racial legislation, of the annexation of Austria 
and programe of November 1938. 
During the conference in 1938, the term Refugee covered^": persons 
possessing or having possessed German nationality and not possessing any 
19. Refugee law and U.N.H.C.R., Indian Institute of Human Rights, New Delhi, 4F.1 p. 2. 
20. Refugee status and hunianitarian assistance, Indian Institute of Human Rights, New Delhi 4F 3 
p.l2. 
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Other nationality who are proved not to enjoy, in law or fact, the protection of 
the German Government, stateless persons not covered by previous 
conventions or agreements who have left German territory after being 
established therein and who are proved not to enjoy, in law or fact, the 
protection of German Government. 
Later in the 1938 the definition was restricted to only such person who 
had left their country of origin from fear of persecution '^ in 1938 instrument 
excluded those who had left their homeland for purely personal reasons. It was 
also decided to exclude the victims of namral disasters as the governments of 
their home states did not forcibly expel them. While the disaster victims 
required humanitarian aids, those who had lost the protection of their home 
state required protection, asylum and rehabilitation and hence these were the 
only people to be regarded as refiigee under the International treaties. 
A High Commissioner for refiigees was appointed in 1938. by the League of 
Nations with the headquarter in London. It amalgamated the two bodies: The 
Nansen office of Reftigees 1931; and High Commissioner for Refijgees 1933. 
Intergovernmental committee on Refiigee was created in 1938 following a 
conference in Evianm on "the question of involuntary emigration" from 
Germany and Austria. The work of this committee was extended in the course 
of World War 11"*^  to all refiigee groups and later it was replaced in 1947 by 
International Refiigee Organization (I.R.O.) 
The substantial scope of this era's definition covered all person coming 
fi-om Germany. However definition was defined by an embloc reference to 
general, situation-specific categories of persons affected by adverse social or 
political phenomenon. 
Individualist Approach to refugee definition (1938 - 50) 
The third phase of international refiigee protection comprising the 
accord of the 1938-1950 era was revolutionary in its rejection of group 
21 Tapan K. Bose, Protection of reftigees in South Asia need for legal framework, SAFHR, paper 
series 6, 2000, p. 9. 
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determination of refugee status.^ ^ A refugee by individual approach is a person 
in search of an escape from perceived injustice or fundamental incompatibility 
with her or his home state. He distrusts the Authority who have rendered 
continued residence in his country or origin either impossible or intolerable, 
and desires the opportunity to build a new life abroad: refugee status viewed 
from this perspective is a means of facilitating international movement for 
those in search of personal freedom. 
However, at the Bermuda conference in April, 1943, it was decided that 
the protection should be extended to "All persons, where ever they may be, 
who as a result of events in Europe, have had to leave, or may have to leave, 
their country of residence because of the danger of their lives or liberties on 
account of their race, religious, or political beliefs."^^ 
J.H. Simpson,^ '* observed that there were certain inherent deficiencies in 
such a view. He said what is to be kept in view is the essential quality of the 
Refugee as one "who has sought refugee in territory other than that in which he 
was formally resident as a result of political events which rendered his 
continued residence in his former territory impossible on intolerable. This 
description is in turn something of an abstraction from what was known then 
about "political events" producing refugees. While the nation of impossibility 
and intolerability of continued residence illustrates the problem of refugee in 
broad strokes after the Second World War more precise criterion emerged. 
Moreover, the move to a more personal conception of refugeehood 
altered substantive notions. The essence of refugee status came in to discord 
between the individual refugee applicant's personal characteristics and 
convictions and the tenets of the political system in her country of origin. 
The subjective concept of refugee was not universally embraced by the 
international community. During debate in the United Nations in 1946 for 
22. Refugee laws and UNHCR, Indian Institute of Human Rights, New Delhi, 4F.1 p.l. 
23. Refugee status and Humanitarian Assistance A 4F.3 p. 13, Indian Institute of Human Rights New 
Delhi. ^ 
24. Simpson, J.H., A preliminary Report of a survey 1938 p.l 
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example, the socialist states asserted the impropriety of including political 
dissidents among the rank of Refugee protected by international law, it was 
argued unsuccessfully that political emerges who had suffered no personal 
prejudice ought not be protected as refugee under the auspices of international 
community as a whole, but should instead seek the assistance of those states 
sympathetic of their political views. The voting strength and influence of the 
western alliance, how ever, led to a movement away from a focus on group 
dejure or defacto disfranchisement, and forward a personalized evolution if in 
compatibility between state or origin and reftigee climate in search of personal 
freedom and liberty. This initiative to define the refugee concept in a manner 
consist with the ideology of the more powerful states set the stage for the 
development of contemporary international refugee law. '^ 
After the establishment of the United Nations, the International legal 
regime for the protection of Refiigee was evolved and developed to cater 
primarily to the situation of refugees displaced from their home countries by 
war. When the United Nations replaced the league of Nations in 1947, it 
established a new body. The International Refugee Organization ("I.R.Q."! as 
at its second session in the later past of 1946, the General Assembly established 
the International Refugee organization. It was a non permanent specialized 
agency of United Nation to deal with all categories of Refugees which had 
been the concern of other organizations up to that time. The organization took 
over the task of United Nations Relief and Rehabilitation Agency 
(U.N.R.R.A.). 
During World War 11"'' and intermediate post war period there took 
place the most formidable displacement of population. Several million people 
were forcibly displaced, deported or resettled. The western allies attempted to 
cope with this heavy burden, but they soon became aware that so complex and 
thorny a problem needed concerted international efforts. Thus U.N.R.R.A. was 
established by forty-four (44) nations in 1943 as an operational and temporary 
25. Refugee Laws and U.N.H.C.R.. Indian Institute of Human Rights. New Delhi, 4F.I p.l. 
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United Nations specialized Agency. This organization organized tlie return of 
several million people to their countries or area of origin. Many others, 
however, were increasingly reluctant to return to states where new political 
ideologies now reigned. Their reluctance signaled the emergence of a major 
refugee problem that would dominate the post war years. In 1947 the I.R.O. 
took over the task of U.N.N.R.A. it was first International agency to deal 
comprehensively with every aspect of refugee problem registration, 
determination of status repatriation, resettlement, legal and political protection 
by its temporary mandates. 
The first formal reference to persecution as part of refugee definition 
came with the constitution of I.R.O. the actual part of the constitution reads: 
"persecution ,or fear based on reasonable ground of persecution because 
of race, religion, nationality, or political opinions, provided these opinions are 
not in conflict with the principle of the united nations ,as laid down in the 
preamble of charter of the united nations". 
Refugee as defined by the constitution of the I.R.O. included victims of 
Nazi, fascist, or Qrisling regimes which had opposed the United Nations, 
certain persons of Jewish origin, or foreigners or stateless persons who had 
been victims of Nazi persecution as well as persons considered as refugee 
before the outbreak of the World War 11"** for reason of race, religion, 
nationality or political opinion. The I.R.O. was also competent to assist 
displaced persons including those deported or expelled from their own 
countries some of whom had been sent to undertake forced labour. 
In addition the I.R.O. Constitution included as refugees those unable and 
unwilling to avail themselves of the protection of the Government of their 
country of nationality or former residence. It expressly recognized the 
individuals might have valid objections to returning to their country of origin, 
including persecution or fear based on reasonable grounds of persecution 
because of race, religion, nationality or political opinions and objections of a 
political natural judged by the I.R.O. as valid. At that time refugees came from 
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30 countries-mainly Eastern European from July I^ITTD Jarn952, the I.R.O. 
helped to resettled over 1 million refugees in third countries, repatriated 73,000 
and made arrangement for 410,000 who remained displaced in their home 
countries. It continued its activities until 1951.^ ^ 
Post I.R.O. Period: (1949^ 
In 1949 the United Nations began to look for the post I.R.O. period. 
Several states were opposed to the adaptation of a broad approach, considering 
it essential to identify refugee who were in need of international protection. 
The United States favoured a narrow definition of those who would fall within 
the competence of new, temporary agency, a de-emphasis of resettlement, and 
concentration on legal protection pending integration of countries of refugee, as 
opposed to assistance or similar activities; the main purpose was to prevent 
refugees becoming a liability to international community. Other refugee 
categories such as those created by population transfers, were mostly entitled to 
right afforded by their countries of residence, and thus in no need of 
international protection.^' Apart from those countries actually having to deal 
with large population of "National Refugees."^* 
As a result of post-war political tensions, I.R.O. operations were both 
controversial and inadequately funded. Only 18 of the 54 member states 
contributed to the Budget of the organization. In addition, the cost of financing 
operations was rapidly increasing and by 1951 had reached US$ 400 million. It 
soon became evident that the responsibility for refugees deserved further 
international effort under the auspices of the United Nations itself. 
Consequently, discussions about the establishment of a successor organization 
began long before the expiration of I.R.O.'s mandate. 
26. For I.R.O. and U.N.N.R., See-Human Rights and Refugees, Human Rights Fact-sheet No.20 p.4 
and also see supra Note. 1, p. 120. 
27. General Assembly Resolution, 5* Session, 3"* Committee summary Record, 324"' meeting, 22"^  
Nov, 1950, Paras 44-9, see also 326* meeting, 24* Nov, 1950 Paras 31F (United States) 
28. Views on India, 332"* GAOR meeting, 1" Dec, 1950, Para 26-7. 
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The International climate, however, in which the debates tooic place at 
the United Nations concerning the possibility of future action on behalf of 
refugees during the phase out period of I.R.O., was such at that time the issue 
was fraught with political as well as humanitarian dimensions. Heated 
discussion took place between those who argued for broad responsibilities, and 
those favoured an agency with limited competence. Though compromises were 
made, those who pleaded for a broad protection mandate, with a more limited 
mandate in the field of assistance, won the day. The General Assembly 
provided international protection to refugee to seek permanent solution to the 
problem of the refugees creating the office of the United Nations High 
Commissioner for refugees (U.N.H.C.R.). 
In 1950 the I.R.O. was replaced by the office of the U.N.H.C.R. the 
office of the U.N.H.C.R. succeeded the I.R.O. as the principal U. N. Agency 
concerned with the refugees; such scope and extent of its competence are 
considered more fully taking account of the impact of developments within the 
United Nations, such as Article 14(1) of the Universal Declaration of Human 
Rights: Everyone has to right to seek and to enjoy in other countries asylum 
fi-om persecution", the relation of Asylum to persecution, and the 1967 
Declaration on territorial asylum. The basis for an international legal concept of 
the refugees are thus to be found in treaties, states and United Nations practice 
and the status of U.N.H.C.R. 
The frequency of large-scale refugee crisis during the last 50 years, 
together with a variety of political and humanitarian considerations, has 
necessitated flexibility in the administration of the U.N.H.C.R.'s mandate. In 
consequence, there has been a significant broadening of what may be termed 
the concept of'refugees of concern to the international community.^' 
29. Guy Good Win Gill, Lecture on human rights refugees and human rights challenges for 1990's, 
International Journal of refugee law, September 1990, p. 225. 
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A. Definition of Refugees after 1951 
The primary standard of refugee status after 1951 has derived from the 
international refugee laws. 
IntematiQfial Refugee Law 
A number of international instruments established and define basic 
standards for the treatment of refugees. The most important are the 1951 
United Nations convention relating to the status of refugees, and its 1967 
protocol relating to the status of refiigees. 
The 1951 Convention relating to the status of Refugees 
The United Nations convention related to the status of refugees was 
adopted by the United Nations conference of "plenipotentiaries" on the status 
of refugees and stateless persons held at Geneva on 2 to 25"" July 1951, was 
opened for signature on 28 July, 1951 and entered into force on 22 April 1954. 
Soon after the World War II"'' as the refugee problem had not been 
solved, the need was felt for a new international instrument to define the legal 
status of refugee. Instead of adhoc agreements adopted in relation to specific 
refugee situations, there was a call for an instrument containing a general 
definition of who was to be considered a refugee. Thus came about the 1951 
convention relating to the status of refugee,^ *^  which was drafted as a result of a 
reconunendation by the newly established Unhed Nations High Commissioner 
on Human Rights; was a landmark in setting standard for the treatment of 
Refugees. '^ 
The convention sets the minimum standards of treatment of refugees, 
including the basic rights to which they are entitled. It embodies principles that 
promote and safeguard refugees rights in the field of employment, education, 
30. Origin and Development of Refugee International principle, slide 5, personal note of Sumbul Rizvi 
Khan, Asstt. Legal Advisor, U.N.H.C.R. New Delhi at 3"* South Asian Teaching Session on 
Humanitarian Law and Refugee law held at Bangalore 2002. 
31. Human and Refugees, Human Right factsheet series 20 p.6. 
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residence, freedom of movement access to Courts, naturalization and above all, 
the security against return to a country where they may risk persecution. The 
essential purpose of the convention is to provide for a legal regime which 
ensure protection to a group of persons who are in a particularly vulnerable 
situation. 
It applied Article 1-A to any person who. 
1. has been considered a refugee under the arrangement of 12 May 
1926 and 30 June 1928 or under the convention of 28 October 1933 
and 10 Feb, 1938, the protocol of 14 September 1939 or the 
Constitution of the International refugees organizations; and 
2. As a result of events occuring before 1 Jan 1951 and owing to well 
founded fear of being persecuted for reasons or race, religion, 
nationality, membership of a particular social group or political 
opinion in outside, the country of his nationality and is unable or 
owing to such fear is unwilling to avail himself of the protection of 
that country or who not having a nationality and being outside the 
country of his former habitual residence as a result of such events, is 
unable or owing to such fear, is unwilling to return it the above 
Article l-'A' of the 1951 convention covers two groups of persons 
who are considered as refiigees for the purpose of its application. 
The first group could be called "Statutory" refugees, i.e. persons who 
have already been considered as refugees under previous international 
agreements or under the Constitution of the I.R.O. 
The second group embraces persons who are accorded the status of a 
"refugee" for the first time. It consists of two sub-groups-one possessing a 
nationality and other without a nationality. 
There are 2 conditions applicable to both groups: 
(a) they must be outside the country of their nationality or of their 
habitual residence and 
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(b) they must be there as a result of events which took place before 
Jan 1,1951. 
Persons with a nationality meeting these 2 tests are to be considered as 
refugees only if they are outside the country of their nationality owing to well 
founded fear of being persecuted for reasons of race, religion, nationality, 
membership in a particular social group, or political opinion and are unable or 
owing to the fear of persecution, unwilling to avail themselves of the protection 
of the country of their nationality. 
Persons without Nationality, Meeting the first two tests are considered 
refugees if they are unable or owing to well founded fear of persecution, 
unwilling to return to the country of their formal habitual residence.^ ^ 
There are four elementary Convention refugees identifiable by their 
possession of four elemental characteristics: 
They are outside their country of origin: they are unable or unwilling to 
avail themselves the protection of that country or to return there; such 
inability and unwillingness is attributable to a well founded fear of being 
persecuted;^ ^ and the persecution feared is based on reasons of race, 
religion, nationality, membership of a particular social group or political 
opinion. 
Exclusion Clauses 
The convention shall cease to apply to any person falling under the 
terms of section A if: He has voluntarily re-availed himself of the protection of 
the country of his nationality; or Having lost his nationality, he has voluntarily 
reacquired it; or He had acquired a new nationality, and enjoys the protection 
of the country of his new nationality; or He has voluntarily re-established 
himself in the country which he left or outside which he remained owing to fear 
of persecution; or He can to no longer, because the circumstances in connection 
32. Refugee status and Humanitarian Assistance, Indian Institute of Human Rights, New Delhi 4F.3 
pp 5-14. 
33 United State of America Memorandum on the definition art of the preliminary draft convention 
categories were (I) Refugees from the period of I" World War, (2) Inter War Refugee (3) Neo-
Refugees and (4) displaced person and unaccompanied minors 
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with which he has been recognized as a refugee have ceased to exist, continue 
to refuse to avail himself of the protection of the country of his nationality; 
Being a person who has no nationality he is, because the circumstances in 
connection with which he has been recognized as a refugee have ceased to 
exist, able to return to the country of his former habitual residence; '^' 
This convention shall not apply to persons who are at present receiving 
from organs or agencies of the United Nations other than the United Nations 
High Commissioner for refugees protection assistance.^' 
This convention shall not apply to a person who is recognized by the 
competent authorities of the country in which he has taken residence as having 
the rights and obligations which are attached to the possession of the 
nationality of the country .^ ^ 
The provisions of this convention shall not apply to any person with 
respect to whom there are serious reasons for considering that : he had 
committed a crime against peace, a war crime, or a crime against humanity, as 
defined in the international instruments drawn up to make provision in respect 
of such crimes; he has committed a serious non-political crime outside the 
country of refugee prior to his admission to that country as a refugee; he has 
been guilty of acts contrary to the purpose and purpose and principles of the 
United Nations.^' 
As conclusion Art. 1 of the convention identities, in section D, E, and F, 
cases in which persons otherwise having the characteristics of refugees are 
excluded from refugee status. Such persons fall into these three broad 
categories 
The first group consists of persons already receiving protection or 
assistance from agencies or organs of the United Nations other than 
U.N.H.C.R. such people include the Palestinians who, in part of the middle-
34. The 1951 convention on the status of refugees Article 1-C (A). 
35. Ibid, Article 1 D. 
36. Ibid. Article 1 E. 
37. Ibid. Article I F. 
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East, receive assistance from agencies or organs of the United Nations relief 
and work agency for Palestine refugees in the near east (U.N,.R.W.A.). 
The second group consist of persons who are not considered to be in 
need of international protection. Those are persons who have been received in a 
country where they have been granted most of the rights normally enjoyed by 
nationals, short of formal citizenship. For example, people of German descent 
from Central Europe and the former Soviet Union, irrespective of nationality, 
are thus protected under the German Constitution, and are therefore not 
refugees under the 1951 convention-
The third group comprises categories of persons who are not considered 
to be deserving international protection, because there are serious reasons for 
considering that they have committed a crime against peace, a war crime or a 
crime against humanity, or a serious non-political crime outside the country of 
refugee prior to admission to that country as refugees; or they have been guilty 
of acts country to the purposes and principles of the United Nations. However, 
James C. Hathaway gave five essential elements: 1951 convention definition 
on the status of refugees has five essential elements, each of which must be 
established before status is appropriately recognised : it comprehending a range 
of con-textual concerns is referred to here as Alienage: it includes only persons 
who have their country of nationality, or in the case of stateless persons, their 
country of former habitual residence, the refiigee claimant must be genuinely at 
risk, it is not enough that she truly believe herself to be in jeopardy rather, there 
must be objective facts to provide a concrete foundation for the concern which 
induces her to seek protection in another state, the claimant flight must be 
motivated by the prospect of persecution that is risk of serious harm against 
which the state of origin is unwilling or unable to after protection, the risk 
faced by the refugee claimant must have some nexus to her race, religion, 
national membership in a particular soul group, or political opinion, the critical 
question is whether but for her civil or political status she could reasonably be 
38. James C. Hathaway, The law of Refugee status (Butterworths, Tomoto. 1991) pp.6-7. 
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said to be at risk of serious harm, there must be a genuine need for and 
legitimate claim to protection. 
Criticism 
On the basis of analysis of the definitions given by the 1951 convention 
it has been criticised on various grounds. 
1. Political context- the 1951 convention relating to the status of refugees, 
forms the primary standards of refugee status today. It was drafted 
between 1948 and 1951 by a combination of United Nations organs and 
Adhoc Committees, and conferences of Plenipotentiaries. The two main 
characteristics of the convention definitions are 
(a) Strategic conceptionalization, 
(b) Eurocentric focus on which grounds its has been criticised 
(a) Strategic Conceptionalization 
Strategic dimension of the definition come from efforts of western 
states, who tried to give, priority in protection matters to persons whose flight 
was motivated by pro-western political values. However the Soviets wanted to 
exclude political emerges from the scope of the convention as they feared of 
exposing their weak flank. The more numerous and more powerful western 
states were preoccupied, to maximise the internal visibility of that migration. 
Finally, it was agreed to restrict the scope of protection in almost the same way 
as had been done in the post-World War 11"** refugee instruments: only persons 
who feared "persecutions" because of their civil or political status would fall 
within the international protection mandate this neutral formulation facilitated 
the condemnation of Soviet bloc polities through international law in two ways. 
Firstly, the persecution standard was a known quantity, as it had already 
been employed to embrace Soviet bloc dissidents in the immediate post-war 
years. It was understood that the concept of fear of persecution was sufficiently 
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open-ended to allow the west to continue to admit ideological dissidents to 
internal protection. 
Secondly, the precise formulation of the persecution standard meant that 
refugee law could not readily be turned to the political advantage of the Soviet 
bloc. The refugee definition was carefully phrased to include only persons who 
have disfranchised by their state on the basis of race, religion, nationality, 
membership of a particular social group or political opinion. Matter in regard to 
which East-bloc practice has historically been problematic. Western 
vulnerability in the area of respect for human rights in contrast, centres more on 
the guarantee of socio-economic human rights than on respect for civil and 
political rights. Unlike the victims of civil and political oppression, however, 
person denied even such basic rights as food, health care, or education are 
excluded from the international refugee regime (unless that deprivation stems 
fi-om civil or political status) the convention adopted an incomplete and 
politically partisan human rights rationale, by giving protection to those, 
whose civil and political rights are Jeopardized, (western inspired) and not 
giving protection to those whose socio-economic rights are at risk, (Soviet 
inspired unless the latter is caused due to the former. '^ 
(b) Eurocentric Focus 
In addition to their desire for the refugee definition to serve strategic 
political objectives, the majority of the states that drafted the convention sought 
to create a rights regime conductive to the redistribution of the post-war 
refugee burden from European shoulders. The Europeans complained that they 
had been forced to cope with the bulk of human displacement caused by the 
second world war, and that the time had come for all members of the United 
Nations to contribute to the resettlement of both the remaining war refugees 
and influx of refugees from the Soviet bloc. Refugees would be more inclined 
to move beyond Europe if there were guarantees that their traditional 
39. Ibid 6-10. 
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expectations in terms of rights and benefits would be respected abroad. The 
convention, then, was designed to create secure conditions such as would 
facilitate the sharing of the European refugee burden. 
Notwithstanding the vigorous objections from developing countries, 
faced with responsibility for their own refugee populations the Eurocentric 
goal of the western states was achieved by limiting the scope of mandatory 
international protection imder the convention to refugees whose plight was 
prompted by a pre-1951 event within Europe. While states might opt to extend 
protection to refugees from other parts of the world, the definition adopted was 
intended to distribute the European refugee burden without any binding 
obligations to reciprocate by way of the establishment of rights for, or the 
provision of assistance to non-European refugees. These were few main 
reasons why India did not sign the 1951 convention, (it was until more then 
fifteen years later that the protocol relating to the status of refugees expanded 
the scope of the convention definition to include refugees from all regions of 
the world.)^° 
It has been criticised for being indualistic in character:^' temporarily and 
Intiivitiualistic Character 
Refugee definition presuppose signatory states, establishing refugee 
status determination procedures, to determine refugee status of asylum seekers. 
Establishing such mechanism involves substantial resources, including 
ensuring of availability of reception centers, interpreters, lawyers, and lastly, 
well trained decision makers. For many countries such resources are lacking 
40. United Nations Documents AJC ONF.2/SR.3. p. 12 
41. James C. Hathaway, The law of refugee status, Butterworths, Toronto 1991, pp.2-6. 
42. James C. Hatheway, A reconsideration of the underlying promises of refugee law, Harward Journal 
of International law. Vol. 31, 1990, pp. 162-164 
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and thus standards may be compromised, or procedures may not be established 
despite accession to the convention. 
It also has been criticised that its scope is limited 
Well founded fear 
It also has been stated that the phrase well founded fear of being 
persecuted is the key phrase of the definition. It is the main element of refugee 
character. It replaces the earlier method of defining refiigee by categories (i.e. 
persons of a certain origin not enjoying the protection of their country) by the 
general concept of 'fear' for a relevant motive. Determination of refiigee status 
will therefore primarily require an evaluation of the applicant's statements 
rather than a judgement on the situation prevailing in his country of origin to 
the element of fear, which is a state of mind and a subjective condition, another 
element is added i.e. well-founded, which is an objective condition. This 
implies that it is not only the frame of mind of the person concerned that 
determines his refugee status, but that this frame of mind must be supported by 
an objective situation. The term well founded fear therefore, contains a 
subjective and objective element, and in determining whether well-founded 
fear exists, both elements must be taken into consideration. 
Persecution 
Persecution is a very open ended term there is no universally accepted 
definition of 'persecution''*^ Though various attempts have been made. As 
interferred from Art 33 of the 1951 convention'*'*,"persecution" included threat 
to life or freedom on account of race, religion, nationality, political opinion or 
membership of a particular social group. Other serious violations of Human 
Rights for the some reasons-would also constitute persecution whether other 
prejudicial actions or threat would amount to persecution will depend on the 
43. Handbook on procedures and criteria for determining refugee status (UNHCR. Geneva, Sept, 
1979), Paras 37,3D, pp. 40-42, 51-52 
44. The United Nations Convention relating to the status of refugees 1951 Article 33. 
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circumstances of each case including the subjective elements. The subjectives 
character of fear or persecution requires an evaluation of the opinion and 
feeling of the person concerned it is also in the light of such opinions and 
feelings that many actual or anticipated measures against him must necessarily 
be viewed. Due to variation in the psychological make up of individuals and 
change in circumstances of each case, persecution is bound to vary. So it is 
very tough to find the true reading of persecution. 
However, a more literal reading is undertaken in Art 33 of the 
convention, which prohibits the return of a refugee to the fi-ontiers of territories 
where his life or freedom would be threatened. The convention was written 
with the intent of, broadly reading the grounds of persecution, and protecting 
all persons and groups then existing in Europe who had been or were likely to 
be the victims of persecution. Courts and commentators tends to see 
persecution issue primarily in terms of the level of harm imposed on an 
individual. 
The dominant view'*^  however, is that refugee law ought to concern 
itself with action which deny human dignity in any key way, and that the 
sustained or systemic denial of core human rights is the appropriate standard. 
Race 
Race, in the widest sense includes all kinds of ethnic, groups that are 
referred to as races in common usage. Frequently it will also entail membership 
of a specific social group of common descent forming a minority within a 
larger population. Racial discrimination for reasons of has found world-wide 
condemnations as one of the most striking violation of human dignity and 
human rights and therefore, represents an important element in determining the 
existence of persecution. The mare fact of belonging to a certain racial group 
45. G. Coles, the human rights approach to the solution of the refugee problem: A theoretical and 
practical enquiry; in A. Nash, ed.. Human Rights and the protection of Refugees under 
international Law [Canadian H.R. Foundation, Montreal 1988 p. 196] 
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will normally not be enough to substantiate a claim to refugee status'* ,^ barring 
a few exceptional cases, where, due to particular circumstances affecting the 
group, such membership will in itself be sufficient ground to fear persecution. 
Religion 
The universal declaration of human rights proclaim that everyone has 
the right to freedom of thought conscience and religion. This right includes 
freedom to change his religion or belief, and freedom either alone or in 
community with others and in public or private, to manifest his religion or 
belief in teaching, practice, worship and observance.'*' 
The 1951 convention guarantees to refugees equality of treatment with 
nationals as regards freedom of religion, but if national law restricted religious 
freedom for citizens than 1951 convention would not prohibit similar 
restrictions on refugees.** 
Nationaiity 
The term nationality refers to citizenship as well as membership of an 
ethnic or linguistic group or race. Persecution for reasons of nationality may 
consist of adverse attitude and measures directed against a national ethnic, 
linguistic minority and in certain circumstances the fact of belonging to such a 
minority may in itself give rise to well founded fear of persecution. Also, when 
two or more national (ethnic, linguistic) groups co-exist within the boundaries 
of a state; situations of conflict may arise. Hence also leading to situations of 
persecution or danger of persecutions. It may not always be easy to distinguish 
between persecution for reasons of nationality and persecution for reasons of 
political opinion when a conflict between national group is combined with 
political movements identified with a specific nationality whereas in most cases 
persecution for reasons of nationality, is feared by persons belonging to a 
46. Handbook on procedure and criteria for determining reftigee status (UNHCR. Geneva, Sept, 1979), 
paras 68-86. 
47. The universal declaration of human rights 1948, article 18. 
48. The United Nations convention on the status of refugees 1951 Article 4. 
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national minority. There have been many cases in various continents where a 
person belonging to a majority group may fear persecution by a dominant 
minority/' 
Membership of a particular social group 
A particular social group includes the persons having the similar 
background habits and social status. A refugee being persecuted for 
membership of a particular social group generally overlaps to fear of 
persecution on the grounds of race, religion or nationality. This reason of being 
persecuted on the basis of membership of a particular social group may be at 
the root of all kinds of persecution. Because government don't have any 
confidence in group's loyality just because of the political outlook of that 
country, having wrong employment or economic activities, and create obstacle 
to government policies by their actions. So the membership of a particular 
social group will not normally be enough to substantiate a claim to refugee 
status 
Political Opinion 
Holding political opinions different from the government of his country 
is itself a sufficient ground of being persecuted for political opinion and 
claiming for refugee status and it may not always be possible to establish a 
casual link between opinion expressed and the related measures suffered or 
feared by the applicant. 
The convention is inadequate to address the situation of mass flows of 
population -It basically deals with refugees the problem arises regarding mass 
influx which is not controlled by the convention, it finds difficulties in coping 
with such influx. In such cases the states providing asylum to the refugees have 
their own yardsticks to determine their fate and future. 
49. B. S. Chimni, International refugee law: A Reader (Ed.) Sage Publications. New Delhi. p.31 
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The convention does not provide specifically for standards required 
in setting up a refugee status mechanism-Nor the treatment of asylum 
seekers pending a decision, arguably seems to be left to signatory states. In 
some state, it may take years to reach a final decisions on the status of 
individual asylum seekers. Some states may also detain asylum seekers 
pending a decision. 
Restrictive application of principle of Non refoulment- The convention 
appears to restrict the applicability of the non-refoulment rule on "refugee' 
convention does not explicitly oblige states to admit asylum seekers. States 
have thus argued that non-refoulment does not apply to asylum seekers at 
borders. Thus some states have been known to keep asylum-seekers at bay, so 
as not to engage themselves in refugee status determination; such measures 
may include closure of borders, interdiction at sea, reinforcing visa checking 
facilities at foreign airports not allowing the disembarkation of stowaway 
asylum seekers, or insisting that another state has the obligation to undertake 
refugee status determination on the basis that the asylum-seeker has passed 
through the state (e.g., a first country of asylum). 
Convention has no provision for extension of protection to refugee 
returnees after voluntary repatriation- It does not deal with aspects of 
reintegration or with addressing root causes of refugee flows. There is nothing 
wrong with refugee law, since it was not conceived to deal with the situation in 
the country of origin an area which falls within the purview of human rights. 
But, there appears to be an increasing perception that if U.N.H.C.R. were to 
ensure durability of any voluntary repatriation, than refugee law would have to 
address issues of reintegration and sustainability of voluntary repatriation.^ " 
Conclusion- The 1951 convention definition relating to the status of 
refugees besides having all these short coming since its inception developed a 
50. Wei Meng Lim-Kabaa, (Legal Advisor, Asia and pacific, UNHCR), Report on Judicial symposium 
on Refugee Protection, Nov, 1999. New Delhi, pp-l3-14. 
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number of principles and guidelines which help a lot in defining the legal status 
of refugees and ensure standards for the treatment of refugees. Of course, it is 
to be noted that the 1951 convention, was primarily drawn up to deal with the 
situation of displaced persons in Europe immediately after the Second World 
War, and to provide protection for those persons. The state acceding to the 
convention were anxious to make their obligations specific and to ensure that 
those obligations could not be extended indefinitely. Today, circumstances 
have changed and many people who need international protection of the kind 
provided by the convention do not fall within its ambit. 
The 1961 Protocol related to the status of refugees 
Throughout the late 1950s and 1960s new refugee groups emerged in 
particular in Africa these refugees were in need of protection which could not 
be granted to them under the limited time frame of the 1951 convention. The 
convention could benefit only persons who had become refugees as a result of 
events occurring prior to l" June, 1951. However, the years following 1951 
showed that refugee movements were not merely 1951 the temporary result of 
the Second World War and its aftermath. 
The need was increasingly felt to make the provision of the convention 
applicable to such new refugees. New refugee situation necessitated a widening 
of both the temporal and geographical scope of convention. Realising the 
necessity of protection to the new refugees whose fear of persecution is not 
related to the event occurred before 1951 a protocol relating to the status of 
refugees was prepared after consideration by the General Assembly of the 
United Nations, it was opened for accession on 31 Jan 1967 and entered into 
force of 4 Dec, 1967; which omitted temporal and geographical limitations on 
the definition of the refugee under the 1951 Refiigee convention. 
1967 Protocol extended the application of the convention to the situation 
of new refugee, i.e. person who, while meeting the convention definition, had 
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become refugee as a result of events that took place after 1*' Jan, 1951.Article 1 
of the 1967 protocol defined a refugee as a person who 
"Owing to well-founded fear of being persecuted for reasons of race, 
religion, nationality, membership of a particular social groups or political 
opinion, is outside the country of his nationality and its unable or, owing to 
such fear, is unwilling to avail himself of protection of that country; or who, 
not having a nationality and being outside the country of his former habitual 
residence, owing to such fear, is unwilling to return to it. 
Thus, the protocol had been set up to cope with the problem of the 
limitation of the personal scope of the 1951 convention, as it was felt "desirable 
that equal status should be enjoyed by all refugees covered by the definition in 
the convention irrespective of the definition of 1" Jan, 1951." 
However, the definition contained within 1951 convention clearly does 
not cover everyone outside his or her country, in a situation of disasters, and 
unable to return home. People may be unwilling or unable to return to their 
own country due to circumstance such as natural disasters-famines, flood or 
earthquake which have rendered life there impossible. These circumstances, 
however are not included within the criteria specified in the convention 
definition. Hence, people in these situations are not refugee within the ambit of 
the definition.^ * 
By accession to the 1967 protocol, states undertake to apply the 
substantial provisions of the 1951 convention to refugees as defined in the 
convention. But without the 1951 dateline, though related to the convention. 
The protocol is an independent instrument. 
Main provisions of the 1951 convention and the 1967 protocol." 
There are three types of provisions: Basic definition of who is (and who 
is not) a refugee and who, having been a refugee, has ceased to be one. Legal 
51. Refugee status and humanitarian assistance Indian Institute of Human Rights, New Delhi 4F 3 
p. 14. 
52. Origin and development of refugee international principles, personal notes of Sumbul Rizvi Khan, 
delivered lecture at 3"* South Asian Teaching session on International Humanitarian law and 
Refugee law held at Bangalore 2002, slide 6-7. 
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Status of Refugees (In country of refugee), including the rights and duties of 
refugees. Implementation of the instruments from the administrative and 
deployment stand point. 
Although the protocol adopted in 1967 updated the convention by 
removing the temporal and geographical limitations, the protocol fail to review 
the substantive content of the definitions it embraced. Specifically, even after 
the universalisation effected by the 1967 protocol only persons whose 
migration is prompted by a fear of persecution in relation to civil and political 
rights come within the scope of convention based refugee protection. This 
means that most third world refugees remain de facto excluded, as their flight 
is more often prompted by natural disaster, war, or broadly based political and 
economic turmoil than by 'persecution'. 
The adaptation of the protocol was therefore, a blessing in disguise for 
the less developed world: while modem refugees from outside Europe were 
formally included within the international protection scheme. Very few third 
world refugees can in fact lay claim to the range of rights stipulated in the 
convention. The retention of a fundamentally European and increasingly 
outmoded refugee definition as the accepted international standard for refugee 
protection was at the least a tacit recognition of the priority of European and 
analogous claims to a guarantee of basic rights within the international 
community. 
The protocol, has proved to be of great importance in the maintenance of 
a dualistic approach in refugee law. As the number of third world refugees has 
increased and transportation links to the developed world have improved, a 
small minority of these refiagees have made asylum claims in western states. 
The refugee definition established by the protocol has enabled authorities in 
developed states to avoid the provision of adequate promotion of third world 
asylum claimants while escaping the political embarrassment entailed by use of 
an overtly Eurocentric refugee policy. While not drafted as a standard for 
refiigee definition per see, the convention derived definition has been adopted 
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by an increasing member of western states as the basis upon which asylum or 
protection decisions are made. Because the definition has the imprimatur of 
International Law, and because it has been specifically approved by more than 
one hundred states, it is difficult to argue the inappropriateness of this 
transmulation. But because the definition fails to reflect the full range of 
phenomena that give rise to involuntary migration, particularly in the less 
developed world, its minimal protection against refoulment works on a 
pervicious injustice against many genuine refugees, mostly third world 
refugees find themselves turned away by western states or offered something 
less than durable protection. 
International Expansion of the Refugee Concept 
The convention refugee concept has been expanded in practice through 
the evolution of the institutional competence of the United Nations High 
Commissioner for refugees: the effort to prepare a United Nations convention 
on territorial asylum; the establishment of regional refugee protection 
arrangements; and the practice of states. 
While these developments do not constitute formal amendments of the 
convention definition, they are nonetheless indicative of a widening of the 
circumstances in which persons may be said genuinely to be in need of 
international protection. In keeping with recommendation of the conference 
that adopted the convention, states which are parties to the convention may be 
expected to consider these developments in determining the extent to which 
persons outside the strict contractual scope of the convention will be protected 
as refugees. 
The General Assembly and the Economic and Social council have 
played a major role in the expansion of the term refugee." In 1957 the General 
Assembly first authorized the High commissioner to assist refugees who did 
not come fully within the statutory definition, but whose situation was "such as 
53. Status of the office of the UNHCR Chaptcr-1, General provision, para.3 
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to be of concern to the international community.'** 
Development in the refugee definition employed by the United Nations 
High Commissioner for refugees are salient particularly because this 
institutional definition and the convention definition were drafted 
simultaneously by the same organ of the United Nations, moreover, the two 
definitions are quite similar. The individualistic charter of the refugee 
definition contained in the 1950 U.N.H.C.R. statue made it initially difficult for 
the organization to respond in a meaningfiil way to the needs of refugees 
outside Europe. Because refugees in Africa and Asia moved in large groups, 
the type of individuated, case by case application of a refugee definition 
contemplated by the statute (like the convention) was simply not a practical 
possibility the U.N.H.C.R. was thus technically unable to exercise its universal 
mandate and sought the authority to deal with refugee situation in Europe in a 
more collective fashion that would not involve a process of individualized 
assessment. Since 1957, the General Assembly, the economic and social 
council, and the Executive Committee of the U.N.H.C.R. have moved by a 
variety of means to respond to non-European refugee-producing situations. 
Styled variously as requests for the U.N.H.C.R. to extend its good offices, or to 
act on behalf of groups of concern to the international community, the defacto 
sphere of responsibility has expended radically from its relatively constrained 
statutory base. U.N.H.C.R. has been authorized to aid the full range of 
involuntary migrants, including the victims of all forms of both man-,made and 
natural disasters. Moreover, the organization has been requested to assist 
refugees who remain within their country of origin and to contribute to the 
resettlement of refugees who are returning home. The essential criterion of 
refugee status under U.N.H.C.R. auspices has come to be simply the existence 
of hmnan suffering consequent to forced migration. While this enhanced 
definition is linked primarily to eligibility for material assistance, U.N.H.C.R. 
54. United Nations General Assembly Resolution 1167[12], 26/11/57, CF., United Nations General 
Assembly Resolution 1129[XI] 21/1156, approving the U.N.H.C.R. action already taken to assist 
Hungarian Refugees. 
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has also has also been authorized with increasing frequency to extend 
international legal protection to persons within its broader mandate. In 
functional terms, few distinctions are now made between the role of 
U.N.H.C.R. in regard to refugees within its statutory mandate and those within 
its extended competence''. 
In 1959 in anticipated of world refugee year, the General Assembly 
called for special attention to be given 'to the problem of refugees coming 
within the competence' of U.N.H.C.R., while simultaneously authorizing the 
High Commissioner to use his good offices in the transmission of contributions 
for the assistance of refugees who do not come within the competence of the 
United Nations.'* After the reference to 'good offices refugees' in the General 
Assembly's 1963 resolution on report of U.N.H.C.R.'^  the term does not 
reoccur again until its final appearance in 1973.'* 
The 1965 resolution referred generically to the protection of refugees 
and to the solutions for the various groups of refugees within U.N.H.C.R. 
competence." Thereafter, the language changed, became more composite and 
began to reflect the refugees of concern to U.N.H.C.R. General Assembly 
resolutions are rarely consistent in their language, and their rationale too, is 
often hidden.^ 
The new definition of refugee is qualitatively different from the classical 
definitions for it considers situations where the qualities of deliberateness and 
discrimination need not be presented. Indeed, the driving force behind the 
protocol was the U.N.H.C.R.'s determination to harmonise the refugee 
definition in the convention based scheme with its own, the protocol, has 
proved to be of great importance in the maintenance of a dualistic approach in 
refugee law 
55. Refugee laws and UNHCR 4F.1, Indian Institute of Human Rights, New Delhi, pp. 3-4. 
56 United Nations General Assembly Resolution 1388 [XIV] 20-11-59. 
57. United Nations General Assembly Resolution 1959[XVIII] 12-12-63. 
58. UnitedNationsGeneral Assembly Resolution 3143 [XXVIII] 14-12-73. 
59. United Nations General Assembly Resolution 2039 [XX} 7-12-65 
60. United Nations General Assembly Resolution 2197 [XXI] 16-12-66 
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In the mid 1970, the General Assembly has spoken of and anonymously 
commended the high commissioner's activities on behalf of reftigees and 
displaced persons of concern to the office. The reference to displaced persons 
dates back to 1972, when the economic and social council acted both to 
promote the voluntary repatriation of refugee to the Sudan including measures 
of rehabilitation and assistance, and also to extend the benefit of such measures 
to persons displaced within the country. '^ A difference exists between refugee 
and internally displaced persons who are compelled to move but do not cross 
international boarders are classified as 'Internally displaced persons'. 
The ECOSOC lead was followed by the General Assembly in the first 
of references to displaced persons, which were soon to acquire a regularity and 
substance of their own. In 1974 and 1975 the General Assembly reiterated its 
recognition of refugees of concern to U.N.H.C.R.,^ ^ and acknowledged an 
additional category of 'Special Humanitarian tasks' undertaken by the high 
commissioner.^ "' ECOSOC took another consolidating step forward in 1976 
when its recognised the importance of U.N.H.C.R.'s activities in "the context of 
man made disasters- in addition to its original function." The high 
commissioner was commended for his efforts on behalf of refugees and 
displaced persons, victims of man made disasters,' and requested to continue 
his activities for alleviating the suffering of all those of concern to his office.^ 
In November 1976 the General Assembly formally endorsed the ECOSOC 
resolution and recognised the need to strengthen further the international 
protection of refiigees.^ ^ 
The displaced person category is the offshoot of the 'good office' 
approach in international law, which had recognized the need for prima-facie 
eligibility. The U.N.H.C.R. amply recognises the plight of displaced person 
and the need to provide assistance to them. The refugee crisis in the period 
61. ECOSOL Resolution 1655 [LIl] l"june, 1972. 
62. United Nations General Assembly Resolution 2958 [XXVIl] 12-12-72. 
63. United Nations General Assembly Resolution 3271 [XXIX] 10-12-74. 
64. ECOSOL resolution 2011 [LXI] 2-8-78. 
65. United Nations General Assembly Resolution 313 5, 30-11 -76. 
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1975-1995 illustrates both the development in the refugee definition and 
problems that arise in applying it consistently to large numbers of asylum 
seekers. Over one and a half million people left Combodia, Laos and Vietnam, 
beginning in April 1975.^ Already involved in the region, U.N.H.C.R. was 
called upon to assist many who had left their countries of origin, in particular 
by securing asylum, providing care and maintenance, and promoting 
resettlement, the provisional revolutionary government in South Vietnam also 
requested U.N.H.C.R. to promote voluntary repatriation. U.N.H.C.R. called 
them displaced persons from Indo-China outside their country of origin^ ,^ and 
persons leaving the Indo-China peninsula in small boats, and not refiigees. 
Internally displaced persons since 1990s have found place in the General 
Assembly resolutions, with the incremental recognition of others requiring 
protection, including returnees, women and children and asylum seekers.^ * 
The General definitions of refiigee status contained in the status of the 
U.N.H.C.R. and the 1951 convention have been rendered obsolete. The 
restrictive nature of the early definitions did not adequately respond to the 
variety of solutions in the sixties and seventies; for the drafters of the early 
definitions neither considered nor anticipated the problems of the less 
developed world. 
The efforts to prepare a United Nations applications on territorial 
Asylum 
The second indication of the expanded scope of refugee status drives 
from the abortive effort to draft a convention to define the circumstances in 
which territorial asylum should be guaranteed to refiigees. The need for such a 
convention seems from the failure to include in the convention any obligation 
66. Report of the secretary general of the meeting on refugees and displaced persons in South East 
Asia Geneva, July, 1979. Sec also Osborne M.The Indonesian refiigees c a u s ^ = * ^ ^ p ^ ^ ^ 
International affairs 1980, pp-37-38. 
67. United Nations Documents A/AC. 98/516. 
68. United Nations Documents, A/AC. 96/534, para 57 (1976). 'Displaced jf^ srsbns and boat people" 
terminology prevailed through 1978 and 19709. 
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beyond non refoulement, that is, the duty to avoid the return of a refugee to a 
country where she faces a genuine risk of serious harm, while willing to 
provide emergency protection against return to persecution the states that 
participated in the drafting of the convention insisted that they be allowed to 
decide who should be admitted to their territory, who should be allowed to 
remain there, and uUimately who should be permanently resettled. In view of 
this deficiency in the convention and in an effort to effectuate the right to seek 
and enjoy asylum contained in the universal declaration of human rights and 
the declaration on territorial asylum. 
A draft convention on territorial asylum was prepared and submitted to a 
conference of "plenipotentiaries" in 1977. '^ While the purpose of the proposed 
accord was essentially to enhance the scope of protection available to 
convention reftigees its most note worthy achievement may in fact have been 
the degree of consensus attained on changes to the definition of reftigee status 
for purpose of entitlement to international legal protection. The expert draft of 
Article-2 of the proposed asylum convention recommended important changes 
to the definitional standard derived from the convention, as amended by 
protocol. Clarification of the nations of (political opinion to include opposition 
to apartheid and colonialism and of persecution to embrace prosecution 
grounded in persecutory intent were proposed. During the meeting of the 92 
states, moreover, it was agreed inter-alia that asylum should be accessible also 
to persons at serious risk of persecution due to kinship or as a result of foreign 
occupation, alien domination, and all form of racism. An important 
clarification of the definition agreed by delegates was the replacement of the 
"owing to a well-founded fear of persecution" convention-based standard with 
a requirement that a reftigee be faced with a definite possibility of persecution." 
The expanded scope of protection as a whole, including both the expert group 
and conference amendments, which was approved by 47 votes to 14 with 21 
69. Refugee laws and UNHCR Indian Institute of Human Rights, New Delhi, 4F.1 pp.4-5. 
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abstentions, provided that: each contracting state may grant the benefits of this 
convention to a person seeking asylum, if he is being faced with a definite 
possibility of: 
(a) Persecution for reason or race, colour, national or ethnic origin, 
religion, nationality, kinship membership of a particular social 
group or political opinion, including the struggle against 
colonialism and apartheid, foreign occupation, alien domination 
and all forms of racism; 
(b) Prosecution or punishment for reasons directly related to the 
persecution set forth in (a); is unable or unwilling to return to the 
country of his nationality or; if he has no nationality, the country 
of his former domicile or habitual residence. 
While the drafting of the territorial asylum convention ended in a 
statement, the affirmative vote in favour of expanded definition of refugee 
status is no less indicative of a willingness on the part of the international 
community to conceive the refugee concept more broadly than as elaborated in 
the convention and protocol. In contrast to the concern in 1967 to avoid the 
restlessness of the substantive content of the refugee definition, or majority of 
the 92 states that attended the conference on territorial asylum agreed to update 
the definition in ways that were responsive to refugee movement in the 
developing world, and which recognized the collective nature of many refugee 
producing phenomena. While no binding, conventional commitment was 
established towards refugees within this revised concept, the work of the 1977. 
Conference remains the most recent expression of international consensus on 
the appropriate scope of refugee status in international law. Three refugees 
groups have enacted standards of refugees protection that extended the 
convention definition in ways similar to the evolution of the U.N.H.C.R. 
mandate and the scope of the proposed asylum convention. The work of each 
of the organization of Afi-ican unity the organization of American states and the 
council of Europe is considered in turn. 
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Other International Instruments 
Other conventions and declaration, which may be relevant to refugees, 
provided some provisions and definitions to their status, some of which are 
mentioned below:'^  
The 1949 Fourth Geneva Convention relative to the protection of 
civilians and persons in time of war: Art. 44 of the convention, whose aim is 
the protection of civilian victims, deals with refugees and stateless persons 
define a refugee "who do not in fact enjoy the protection of any government." 
The 1977 additional protocol to Geneva Convention. Art. 73 define 
refugee as'' 
Persons who, before the beginning of hostilities, were considered as 
stateless persons or refugee under the relevant international instruments 
accepted by the parties concerned or under the nations legislation of the state of 
refugee or state of residence shall be protected person within the meaning of 
part 1st and III of the fourth Geneva Convention in all circumstances and 
without any adverse distinction. 
1954 Convention relating to the status of stateless persons : Defines the term 
"Stateless persons" as a person who is not considered as a national by any state 
under the operation of its law. It further prescribes the standards of treatment to 
be accorded to stateless person. 
1961 Convention on the reduction of statelessness : A state party of this 
convention agrees to grants its nationality to a person bom in its territory who 
would otherwise be stateless. The state also agrees subject to certain 
conditions, not to define a person of his nationality if such deprivation would 
render him stateless. The convention specifies that a person or group of persons 
shall not be deprived of their nationality on racial, ethnic religious or political 
grounds. 
70. Human Rights and Refugees human right factsheet series 20, p. 8. 
71. Additional protocol to the Geneva convention 1977 Article 73. 
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The 1967 United Nations Declaration on Territorial Asvlum : The declaration 
of the United Nations General Assembly lays down a series of fundamental 
principles in regard to territorial Asylum. It states that granting of territorial 
Asylum "is a peaceful and humanitarian act and that, such it can not be 
regarded as unfriendly by any other state." It upholds the basic humanitarian 
principle of Non-refoulment and recalls article 13 and 14 of the Universal 
Declaration of Human rights which has spelt out, respectively, the right to 
leave any country and to return to once's country and the right to seek and 
enjoy asylum. 
The establishment of "a regional refugee protection arrangement" 
Many states relied upon the internationally accepted refugee definition 
as explained in the 1951 convention, despite its various limitations. It also 
proved inadequate to deal with the problem posed by the millions of externally 
displaced persons in the third world. Broader refugee definitions therefore have 
been advanced at the regional level. 
It is appropriate in light of developments in the region as well as in other 
part of the world over the last thirty years, to consider further the issue of the 
scope of the definition under the Bangkok principles. Principles concerning 
treatment of refugees as adopted by the Asian-African Legal Consultative 
Committee at its eight session Bangkok 1966, define refugee as : 
"A person who, owing to persecution or well founded fear of 
persecution for reasons of race, colour, religion, political belief or membership 
of particular social group (a) leaves the state of which he is national, or the 
country of his nationality, or if he has no nationality the state or country of 
which he is a habitual resident, or (b) being outside such state or country, is 
unable or unwilling to return to it or to avail himself of its protection." 
Two explanations attached to this Article state that: the dependents of a 
refugee shall be deemed to be refugees; and the expression leaves includes 
voluntary as-well as involuntary leaving. 
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The adoption of an expanded refugee definition would put the Bangkok 
principles in line with the actual practice of the member states. It is significant 
that one paragraph of the Notes to Articles 1 of the Bangkok principles hints at 
a border definition for the Asian-African region. Indeed, in paragraph (ii) of the 
Notes, three delegations proposed that the definition of the term 'refugee' 
include a person who is obliged to leave the state of which he is a national 
under the pressure of an illegal act or as a result of invasion of such state, 
wholly or partially, by an alien with a view to occupying the state". 
This view anticipates the 1969 OAU convention in which a purportedly 
broader definition includes that of the 1951 convention, but extends in order to 
take account of the specific regional aspects of the refugee problem in Africa.'^  
In 1967 protocol to the status of refugees of 1951 convention, specially 
removed those limitations, here it may be mentioned that the 1951 convention 
and its protocol remained the principal international instrument benefiting 
refugees, and their definition which they offer has been specially adopted in the 
a variety of regional arrangements aimed at further improving the situation of 
recognized refiigees. It forms the basis for Article 1 of the 1969 OAU 
convention on refugee problems in Africa, although it has there been 
realistically extended to cover those compelled to leave their country of origin 
on account of external aggression, occupation, foreign domination, or event 
seriously disturbing public order.'^  
Africa 
Organization of African Unity (O.A.U.) 
It is in Africa where the international community is confi-onted with the 
most complex challenge and to which it has to devote a major share of its 
social and economic resources. 
72. Refugee I^ws and UNHCR 4F.1 p. 10, Indian Institute of Human Rights, New Delhi. 
73. Eduardo Arboleda 'Refugee definition in Africa and Latin America: The lesson of pragmatism; 
international Journal of refugee law vol. 3, No.2, 1991 pp. 186-205. 
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The flow of refugees in Africa became an acute problem in the 1960s 
and late 1950s, including the wars, internal conflict and struggle for attainment 
of independence by most African states. Refugees came primarily from two 
main group of states. The colonial and independent state and the independent 
African states the enormous refugee problem in dependent and colonial 
territories in Africa stemmed primarily from operation and racism. Since the 
establishment of the Organization of African Unity (O.A.U.) in 1963, the 
refugee question has been of concern to the organization. It was decided to 
draw up a convention which should reflect and resolve the specific concerns of 
the African refugee problem. 
In October 1967 a conference on legal, economic and social aspects of 
AfHcan refugee problems was held in Addis Ababa. However, the 
recommendations on the matter, adopted by the conference, only stated that. 
"In addition to the definition contained in the 1951 United Nations 
convention relating to the status of refugees, as expended by the United 
Nations protocol of 1967, African states should take into account the specific 
aspects of African refugee situation, with regard in particular to the definition 
of an African refugees." 
In June 1968, OAU refugee commission met in Addis Ababa in order to 
complete a final draft on an African Refugees convention which was finally 
adopted by the Assembly of Heads of state and government in September, 1969 
what is generally considered the most comprehensive and significant regional 
treaty dealing with refugees. 
This is the first internationally accepted agreement which governing the 
specific aspects of refiigee problem in Africa broke new grounds by extending 
protection to all persons compelled to flee across international borders by 
reason of any man made disaster, whether or not they can be said to fear 
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persecution.''* African states felt that "well founded fear of persecution" was 
not sufficiently wide a criterion to cover all the refiigee situation in Africa.'' 
The ir** paragraph of Art. 1 of the O.A.U. convention provides that the 
term "refugees shall also apply to every person who, owing to external 
aggression, occupation, foreign domination or events seriously disturbing 
public order in either part of the whole of his country of origin or nationality, 
is compelled to leave his place of habitual residence in order to seek refiige in 
another place outside his country of origin or nationality. The most interesting 
aspect of the O.A.U. convention is its two-fold definition of a 'refugee". It 
incorporates the same definition as in the 1951 convention without the dateline 
and without the possibility of geographical limitation. At the same time it 
explicitly includes persons who are victims of man-made disasters like 
international armed conflict or civil wars etc. The O.A.U. convention 
complements rather than duplicates the 1951 convention. Apart from the broad 
refugee definition, the O.A.U convention regulates the question of asylum (Art. 
II). it also contains important provisions on voluntary repatriation (Art. V) and 
on prohibition of subversive activities by refugees (Art. Ill) as of February 
1992, the O.A.U. convention had been ratified by 42 states. 
For the first time the legal term "refugee' albeit at regional level, was 
extended to individuals forced to leave their countries owing to aggression by 
another state and/or as a result of an invasion. The O.A.U. convention marked 
the beginning of a refugee protection system, which directly addressed the 
cause of refugee influxes, by emphasising objective conditions in the country 
ofongm. 
It was the first legal instrument specifically to include the new 
universally accepted principles of voluntary repartition. So unlike the 
74. Refugee status in humanitarian assistance, Indian Institute of Human Rights, New Delhi, 4F.3, 
pp. 14-15. 
75. Human rights and refugees human right fact sheet series 20, p.9 
76. Edurado Arboleda, 'Refugee defmition in Africa and Latin America: The lessons of pragmatism. 
International Journal of Refugee law (Vol. 3, No,.2, 1991), pp. 186-205, see also, OAUAJNHCR, 
the Addis Ababa symposium 1994, International Journal of Refugee Law, special issue, summer 
1995. 
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convention, this does not speak of subjective fear of the individual, but only to 
the objective conditions prevailing in the country of Africa during the period of 
drafting of 1969 O.A.U. convention. It represent an important conceptual 
adaptation of the conventional refugee definition that it is successfully 
translates the core meaning of refugee status to the reality of the developing 
world for it considers situations where the qualities of deliberateness and 
discrimination need not be present. 
From its inception, refugee status has evolved in response to changing 
social and political conditions. Which has made it the most influental 
conceptual standard of refugee status of the developing world like Africa, apart 
from convention definition. It has provided a new terminology responding to 
humanitarian concerns and provides a practical and practical flexible solution 
to the problem of determining refugee status in the absence of decision making 
infrastructure of developing countries. It also has provided the basis for 
enhancing U.N.H.C.R. activities in Africa and has inspired the liberalisation of 
a variety of regional and national accords on refugee protection. 
Europe 
The Council of Europe has also introduced standards of refugee 
protection that go beyond the convention definition, although the changes are 
significantly more modest than those of the O.A.U. or O.A.S. In the 
Parliamentary Assembly's recommendation 773 in 1976, the Council of Europe 
expressed its concern in regard to the situation of 'defacto refugees" that is, 
"person who either have not been formally recognized as convention refugees 
(although they meet the convention's criteria) or who are "unable or unwilling 
for other valid reason to return to their countries of origin." Member 
governments were invited to "apply liberally the definition of "refugee in the 
convention" and not to expel defacto refugees unless they will be admitted by 
another country where they do not run the risk of persecution. To date, this 
recommendation has been only partially implemented. While the committee of 
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ministers has stipulated that convention refugees not formally recognized as 
such should be protected from return, no text has been adopted dealing with 
the right of the broader class of refugees outside the scope of the convention 
defmition. Overall, it can be said that the council of Europe has acknowledged 
the legitimacy of the claim to protection of an expanded class of refugees, but 
has not moved to formalize their status or rights.'^ 
The Council of Europe has adopted several instruments concerning 
refugees. Some of the most important are: European Agreement on the 
Abolition of Visas for refugees 1959; Resolution 14 (1967) on asylum to 
persons in danger of persecution; European Agreement on transfer of 
responsibility for refugees 1980; Recommendation on the harmonization of 
National procedures relating to asylum 1981; Recommendation on the 
protection of person satisfying the criteria in the Geneva convention who are 
not formally Refugees 1984; Dublin convention 1990, which lays down criteria 
for determining which member state is responsible for examining an asylum 
request when the applicant has field an application for asylum with one or more 
member state of the community. 
Latin America 
Latin American states have a long tradition providing humanitarian 
treatment to persons seeking protection and asylum. The Montevideo treaty on 
international criminal law, signed in 1889, was the first regional instrument 
which dealt with asylum. It was followed by the Caracas convention on 
territorial asylum signed in 1954 and by other instruments on asylum. 
It contain the first provision on asylum in internal treaty law, with a 
stipulation (Art. 16) to the effect that "asylum for persons persecuted for 
political crimes is inviolable. 
The next important instrument on asylum was signed in 1954 at Caracas 
which is known as the Caracas convention of territorial Asylum. However, in 
77. Refugee Laws and UNHCR 4F.1, Indian Institute of Human Rights, New Delhi, p. 6. 
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the 1980, the outbreak of civil strife in Central America resulted in massive 
exodus of close to a million persons, posing serious economic and social 
problems to neighbouring countries towards which this massive flow was 
directed in search of protection and assistance. 
In 1984, these host countries adopted the Cartagena Declaration on 
Refiigees which lay down the legal foundations for the treatment of Central 
American refugees, which contains a set of principles and criteria for the 
protection of and assistance to refugees, including the principle of non 
refoulement. The importance of integrating refugees, and undertaking efforts to 
eradicate the causes of the refugee problem.'* 
The Organization of American'States (O.A.S.) 
The most recent regional extension of the refugee definition is derived 
from the caetagena declaration, adopted by ten Latin American states in 1984. 
In recognition of the inadequacy of the convention definition to embrace the 
many involuntary migrants from generalized violence and oppression in 
Central America; and recognizing the particular characteristic of the flow of 
displaced person in the region, the state representatives agree to extend the 
nation of refugees, including, a part from those covered by the universal 
concept, also other externally displaced persons who are in need of protection 
and assistance, consequently, the declaration also considers as refugee persons 
who have fled their country because their lives, safety, or freedom have been 
threatened by generalized violence, foreign aggression, internal conflicts, 
massive violations of human rights or other circumstances which have 
seriously disturbed public order. 
However, the Cartagena Declaration takes the individual's need for 
international protection and in particular the need to protect the physical 
integrity of the person as the starting point for developing the refugee 
definition; it is the right to life, security and liberty of a person including the 
78. Refugee Laws and UNHCR4F.3, Indian Institute of Human Rights, New Delhi, pp. 15-16. 
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right not to be subjected to arbitrary arrest or detention or to torture as defined 
in international law which are protected rights. This definition was approved by 
the 1985 General Assembly of the organization of American states, which 
resolved "to urge member states, to extend support and, insofar as possible, to 
implement the conclusions and recommendation of the cartagena declaration 
on refugees." 
The cartagena declaration is not a legally binding instrument for states, 
it is nevertheless of fundamental importance as it reflects consensus on 
particular principles and criteria and has guided states in their treatment of 
refugees for the last five years. In fact, the declaration revitalized the tradition 
of asylum in Latin America while aiming at consolidating regional customs for 
the treatment of refugees, returnees and displaced persons.^' It is however, 
applied in practice by a number of Latin American states, and in some cases, 
has been incorporated into domestic legislation. 
The Refugee Definition in the Practice of States 
There is also evidence of an expanding conceptualization of refugee 
status in the practice of those states which do not participate in a formalized 
regional refugee protection arrangement. Refiigees in flight from situations of 
generalized danger or serious disturbances of public order are protected 
through special programme in regulatory schemes, or by burden-sharing 
arrangements concluded between state of reception and resettlement countries. 
Because voluntary initiatives are not subject to the formal constraints of the 
convention-based protection scheme states have a substantial margin of 
discretion in determining the scope of their efforts. It is nonetheless striking to 
note the virtual unanimity of state practice in affording some type of protection 
to refugees outside the formal scope of convention. 
79. Refugee Laws and UNHCR 4F. I, Indian Institute of Human Rights, New Delhi, p.6. 
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Developing Countries of Asia 
While refugee relief in developing countries has often been conditioned 
on the provisions by the international community of either material assistance 
or resettlement opportunities. There is nevertheless a clear pattern of granting 
non-convention refugees basic protection from return once the security of the 
receiving state has been assured. In sum, even in those states which have 
formerly committed themselves to the application of an expanded concept of 
refugee status through one of the regional accords. There is consistent practice 
of recognizing as legitimate the protection need of a class of refugees outside 
the scope of the convention. A more difficult issue given the predominance of 
discretionary and conditional programme of these humanitarian refugees, is the 
extent to which it can be said that they benefit from a right to international 
protection.*' 
Municipal Laws 
The practice of many developing countries is based on either the O.A.U. 
or O.A.S. expanded refugee concept. Even in those countries not subject to one 
of these regimes, however, there is evidence of a willingness to protect refugee 
who may not meet the convention definition. The principle of asylum for 
refugees is expressly acknowledge in the countries. In others, ratificating of the 
1951 convention and the 1967 protocol may have directed effect in local laws. 
While in still other cases ratifying the states may follow up their acceptance of 
international obligations by the enactment of specific refugee legislation or by 
the adoption of appropriate administrative procedure. For example, the 
definition of refugee in the 1951 convention and protocol has been 
incorporated into the domestic laws of many countries of Asia. 
There has so far been no such regional initiative, nor virtually any 
appropriate domestic legislation, expect of course that imposes restrictions on 
unwanted new arrivals. Although the Asian region has a large share of the 
81. Refugee Laws and UNHCR 4F.1, Indian Institute of Human Rights, New Delhi, pp. 6-7. 
Chapter 11: Definitions of Refugees/ 90 
Global refugee problem. There is a low rate of accession among Asian 
countries to the international refugee instruments, the 1951 convention and the 
1967 protocol. In addition, although African states have utilized regional 
arrangements, such as the O.A.U. and O.A.S., to provide coordinated responses 
and a legal framework for the refugee problems experienced there, the Asian 
region has not entered into similar regional arrangements till date.^ ^ 
All the South Asian states are parties to the convention for the 
elimination of discrimination against women (CEDAW), The child rights 
convention (CRC), and international convention for elimination of all forms of 
racial-discrimination and they are obliged to respect and protect the rights of 
the women and children, racial and ethnic minorities in refugee situation. 
Principle concerning treatment of refugees as adopted by the Asian-
African Legal Consultative Committee at its eight session at Bangkok in 1967, 
commonly known as the Bangkok Principles is the most import documents up-
till-now relating to refugees in Asia. 
Development in South Asia 
The National Law on Refugees adopted at the 4'*' regional consultation 
on refugees and migratory movement in South Asia, held in Dhaka on 10'*' -
11* Nov, 1997*^  is the main instruments to define and protect refugees in Asia. 
It defines refugee as: 
"any person who is outside his or her country of origin and who is 
unable or unwilling to return to and is unable or unwilling to avail himself or 
herself of the protection of that country because of the well founded fear of 
persecution on account of race, religion, sex, nationality, ethnic, identity 
membership of a particular social group or political opinion, or any person who 
owing to external aggression, occupation, foreign domination serious violation 
of Human Rights or other events seriously disrupting public order in either part 
82. Refugee Laws and Humanitarian Assistance 4F.3 pp. 16-17 
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or whole of his or her country of origin, is compelled to leave his or her place 
of habitual residence in order to seek refugee in another place outside his or her 
country of origin. . 
Despite the protests of individual governments, the international 
community at large has not demurred when U.N.H.C.R. has exercised its 
protection and assistance function in cases of large scale movements of asylum 
seekers. The state which acceded to or ratified the 1951 convention agreed that 
the terms "refugee' should apply. First to any person considered refugee under 
earlier international arrangement and secondly to any person who broadly 
speaking qualified as a refugee under the U.N.H.C.R. statue.*"* 
There are seven categories of persons following in various degree, 
within U.N.H.C.R.'s area of operation, i.e. convention or protocol refugee, 
O.A.U or Cartagena refugee, refugees from man made disasters, persons in 
flight from natural disasters, rejected cases, internally displaced people and 
stateless persons.*' 
The entire dimension of the refugee problems has changed since the end 
of the cold war, both qualitatively and qualitatively. Briefly the movement has 
been from the stature. Through good offices and assistance, to protection and 
solutions. The class of beneficiaries has moved from those defined in the 
statute. Through these outside competence assisted on a good office basis, 
those defined in the relevant resolutions of the General Assembly and 
directives of the executive committee, arriving finally at the generic class of 
refugees, displaced and other persons of concern to U.N.H.C.R.*^ 
The end of the cold war appeared to have brought about a radical change 
in the political situation. Internal solidarity seemed to have taken a giant step 
forward, and a new just world order with full respect for human rights does not 
83. See C. R. Abrar and Shahdeen Malik, 'Towards national refugee laws in South Asia, refugee and 
migratory movement research unit, October,2000. 
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seem far. But, it was only a dream. The post cold war era appears to have 
heralded a new fragmentation of the international community.*^ 
Large parts of the Globe are today ribbed by internal, ethnic conflicts 
and changes in the international political landscape have unleashed jealousies 
and antagonism. Nationalist and ethnic aspirations that have contributed to 
political instability, inter-communal violence, armed conflicts and violations of 
human rights which have forced large number of people to flee, both wither in 
and across national borders. So also additionally, economic disruption. Global 
recession, under employment, disparity of wealth within and among 
industrialised and developing countries, demographic pressures, environmental 
degradation, and relentless poverty have fuelled migratory flows, most of these 
causes for mass exodus fall under the rubric of violations of Human Rights and 
the migratory flows occasioned by such violation in turn give rise to Human 
Rights violations and consequently the definition of refugee has to be quite 
comprehensive. The problem of asylum seekers and refugees are essentially 
human rights problems and therefore the law dealing with refugees, asylum 
seekers, and migratory movement is part of both humanitarian law as well as 
Human Rights law, as it developed over the years. 
87. The United Nations Convention relating to the status of refugees 1951 Article 1F (C) 

HUMAN RIGHTS AND REFUGEES 
This chapter is an attempt to define and describe the rights of refugees 
and obligations to the host country .The problem of refugees has undergone a 
tremendous change with the adoption of the 1951 convention relating to the 
status of refugees. Present study is an attempt to analyze the various rights and 
their implementation. 
The premise of current international law is that these rights are inherent 
in the human person. They are not given to people by the state and the state can 
not deprive people of their rights. Some natural, inherent and inalienable rights 
embedded into the concept of human rights always existed along with the 
existence of man on the earth. They include rights pertaining to security of the 
persons including the right not to be deprived of life or liberty without due 
process of law; the right not to be tortured or subjected to cruel, in human, or 
degrading threaten or punishment; and the right not to be held in slavery or 
servitude. They are non derogable rights.' 
Fundamentals freedom and Human Rights allow us to develop fully and 
use our human qualities our intelligence our talent and our conscience. It also 
help to satisfy our spiritual and other needs. Human Rights have gradually 
evolved over the years and are based on mankind's increasing demands for a 
life in which the inherent dignity and worth of earth human being will receive 
respect. 
All asylum seekers and refugees are entitled to all the rights and 
fundamental freedom that are spelled out in international human rights 
instrument the protection of the refugees must therefore be seen in the broader 
context of the protection of Human rights. 
Human Rights are freedoms, which are granted equally to all persons 
without distinction. In a sense, human rights can be considered universally 
recognized standard of behavior. The violation of these standards by state, or 
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Other agents may give rise to situations, which lead to the creation of refugees. 
Refugees, by definition are victims of Human Rights violations. 
Viewing the refugee problem in the context of Human Rights is clearly 
relevant. It is a human problem. It is the duty of the civilized country to the 
people who migrate from one region to another, as refugees can not be 
deprived of certain basic rights. Only through a Global commitment to Human 
Right and refugee protection principles can the growing global problem of 
forced displacement of people, be addressed with the scale of Human Right 
violations that force people into exile continuing unabated the number of those 
displaced is likely to remain high in coming year.^  
The human rights organization appeal to those countries that have not 
acted to this cornerstone of international refugee protection to do so without 
delay or reservation. With the increasing number of people needing 
international protection, all state should renew their commitments of the 1951 
United Nations refugee convention in its 50'*' Anniversary of the convention.'* 
Viewing the refugee problem in the context of human rights is clearly 
relevant. In fact the origin of the international system of refugee protection, as 
codified in international refugee law, grew out of concern for the plight of 
refugee fleeing the troubles of post-war Europe. Regrettably, protecting and 
assisting victims of human rights violations which result in forced displacement 
is as relevant today as it was some fifty year ago represent a distinct group of 
individuals who are without the protection of a national state. The International 
system of refugee law was adopted in order to replace the protection, which is 
normally provided by and is the responsibility of national government for their 
citizens. 
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International Refugee Law 
A number of international instruments establish and define basic 
standards for the treatment of refugees. The most important and the convention 
relating to the status of the refugees 1951, with is sometimes referred as "the 
Bible of the Refugee Rights", and its protocol 1967 (which widened its 
geographic scope), provide an international Bill of Rights, an International 
Refugee Law, it sets the minimum standards of treatment of refugees, 
including the basic rights to which they are entitled. The refugee convention 
lists the principal rights, which the contracting states undertake to grant to 
refugees, subject to the exceptions related to each countries particular 
requirement. Grouped under a number of headings in the 1951 Refugee 
Convention, viz., General Provisions, Judicial status. Gainful employment, 
Welfare and administrative measures. These rights constitute the most 
comprehensive list yet drawn up in favour of the refugees and such standards 
of treatment of refugee are now widely accepted by the majority of the states. 
As of 1 April, 1992 111 states were party to the 1951 convention and/or the 
1967 protocol and the states those are not parties, to these instrument should 
also serve guidelines by 1951 convention and 1967 protocol (containing details) 
on the minimum standards of the treatment of refiigees in their states. 
As India, is neither a party to 1951 refugee convention, nor it has a 
specific legislation on Refugee Law, it has however, handled the issue at the 
political and administrative level well,^  the fundamental rights of India partake. 
The character of the civil and political rights of the Universal Declaration 
and the 1951 Refugee Convention.^  
The 1951 convention relating to the status refugees has three main 
functions: to provide a general definition of the term "refugees' contrasted with 
5. J. N. Saxena, "Refugee Rights", Bulletin on International Humanitarian Law. 
6. M. K. Nawaz, The changing law of Nations, Eastern Law House, New Delhi, 2002, pp.53-54. 
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the early definition related to specific events to provide a charter of rights 
which ratifying states undertake to accord to refugees and to make provision 
for implementation. 
In order to secure the legal status of refugees in the country of asylum, 
the 1951 convention contains comprehensive provisions regarding refugee's 
rights. Except where more favorable right are explicitly provided for in the 
convention refugees are accorded as a minimum standard the same rights as 
granted to aliens generally. Beyond this, a refugee is to be granted specific 
rights not normally enjoyed by ordinary aliens, owing to the fact that she or the 
lacks the protection of his/her state of nationality. Furthermore, the provisions 
of the 1951 convention apply to all refugees without discrimination as to race, 
religion or country of origin (Article 3). 
The view that a refugee is a person whose social world has been 
disturbed can contribute to our understanding in at least two ways. First, it 
offers a meaningful classification of refugees on a continuum that runs from 
total destruction of the refugee's social world to its persistence even as he or 
she moves at one extreme there are refiigees whose social world almost 
collapsed in flight who lost relatives and livelihood such were the survivors of 
the Nazi concentration camps, who had no one left in the world and no home to 
return to. There are those refugees whose social world became more 
circumscribed as a result of flight, but were able to maintain some links or 
established new ones like the Afghan and Ethiopian refugees. 
Secondly, the concept enables us to follow the movement of refugees 
and to chart the transformation of their social worlds where a social world is 
constructed around a person, all the person's movements and all the changes in 
his or her conditions can be attended to the various stages of the person's 
career, from the destruction of his or her social world, through the camp life, to 
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the growth of a diversified social network, can be encompassed in the 
firamework of a study/ 
The 1951 convention details the civic and socio-economic rights of the 
refugees, which ought to be respected. In addition, there are regional and 
universal human rights instruments which read in conjunction with the refugee 
specific rights regime, set in a wide ranging if perhaps not fully adequate in 
integrated measure of respect for the basic dignity of the refugees. 
Human Rights are freedoms, which are granted equally to all persons 
without distinction.' In a sense, human rights can be considered universally 
recognized standard of behavior. The violation of these standards by state, or 
other agents, may rise to situations, which lead to the creation of refugees. 
Refugees, by definition, are victims of Human Rights violations. 
As all asylum seeker and refugees are entitled to all the rights and 
fundamental freedom that are expelled out in international Human Rights 
instruments. The protection of the refugees must therefore be seen in the border 
context of the protection of Human Rights. 
The concept of human rights is not new, nevertheless, throughout the 
history of civilization, man had to struggle hard in different parts of the world 
to have recognition to the doctrine of unalienable rights that are universally 
applicable. With the changing of time the concept of Human Rights has also 
undergone a process of transformation. Moreover, the conceptual evolution of 
Human Rights has been slow and gradual. Infact, till the end of Nineteenth 
century, there have been little progress in conceptual growth further, in the first 
half of the twenty century, humanity encountered new challenge. During both 
the World War, there had been total annihilations of existing jurisprudence, and 
genocide became the rule of the later had shaken the conscience of mankind 
7. Emanuel Marx the Social word of refugees: conceptual framework; Journal of refugees strategy, 
vol.3, 1990, pp.190, 196-98. 
8. James C. Hathaway and John A. Dent, Refugee Right: Report on a comparative survey York Lanes 
Press, Toronto, p. 1. 1995. 
9. James Hathaway "Fear of persecution and the law of Human Right, Bulletin of Human Right, 91/1, 
UN. New York, pp.99. 1992. 
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and increased international concern in Human Rights. It was increasingly 
recognized that effective Human rights protection was an essential condition of 
everlasting peace and prosperity. 
In other word peace and progress was considered not possible in a world 
where gross violations of Human Rights took place. It was specifically 
contemplated that steps would be taken to facilitate solution of other 
humanitarian problem, which obviously included restoration and recognition of 
human dignity, based upon a set of inalienable rights. 
The origin of International Human Rights Law 
A universal idea of developing a system of law, which protected the 
human right violation of individual, is also not new. Many states and 
communities have been established on the basis that individual members have 
certain inherent right, which must be respected by those governing. The idea 
may be based on religious, political, moral or social grounds, and it is mistake 
to assume that it owes its origin to any one particular doctrine of theory of 
government, rather Human Rights are best understood as a common and 
unifying expression of all people's deepest aspiration to live freely and securely 
in a just and peaceful world and as a natural response to the violence 
repression, acute, poverty and insecurity that plague the world we live in 
Human Rights and U. N. Charter 
With the commitment of universal ideas that these rights should be 
protected at an international level by a international human rights law the 
United Nations Charter came into existence. It is relatively recent, taking shape 
with the establishment of the United Nations (UN) itself 
The 1945 United Nations Charter proclaims in its preamble the 
"promotion and encouraging respect for Human Rights and for fundamental 
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freedom for all without distinction as to race, sex, language or religion".'" It 
reaffirmed its faith in fundamental Human Rights in the dignity and worth of 
human persons, in the right of men women and of nations large and small and 
member states of the United Nations pledge themselves to take action in co-
operation with the United Nations to achieve this purpose that respect of 
Human Rights was such an integral part of the establishment of the United 
Nations was not an accident. The apparent powerlessness of the league of 
nations, the United Nation's predecessor, to prevent conflict or the repression 
directed against minorities in the prelude to the 2"** World War coupled with the 
unparalleled activities committed during the war itself led many believe that 
the protection of individuals against the exercise of arbitrary power would be 
essential to the success of a world organization whose primary task was the 
maintenance of international peace and security. 
Universal Declaration of Human Rights 1948 
The task of setting out in the rights and freedoms proclaimed in the 
charter began as soon as the United Nations was created. In 1948 the universal 
declaration of Human rights was proclaimed through a resolution passed by the 
General Assembly. 
The Universal Declaration was established "as a common standard of 
achievements for all peoples and all nations" it set out in 30 articles the human 
rights and fundamental freedoms which the United Nation's member states 
must respect and whose universal recognition and observance they are to 
secure. 
The Universal Declaration is not a treaty. As resolution of the General 
Assembly it is not open to United Nations member states to sign it or to agree 
to become legally bound to its provisions would be further elaborated in 
treaties which would create binding legal obligations for states party to them. 
However, the fact that the universal declaration is not a treaty does not 
10. Human Rights and Refugee protection Training Model Part I, Oct, 199S, pp. 15-20. 
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diminish its importance. Its purpose was to provide an authoritative 
understanding of the Human Rights guaranteed in the United Nations charter; 
It is the most well known United Nations catalogue of Human Rights 
and it includes civil and political as well as economic, social and cultural rights 
and its importance has been consistently reaffirmed in resolution of the General 
Assembly and many national constitutions make reference to it or incorporate 
its provisions. 
International Svstem of Human Rights 
International refugee laws mainly comprises international instruments 
that define basic standard for the treatment of refugees, like humanitarian law 
is in fact a branch of human rights law" 
Refugees today face many problems. As prolonged or arbitrary 
detention; lack of due process; cruel inhuman or degrading treatment, 
xenophobia- the 1951 convention and 1967 protocol are silent on such issues, 
but it is the only international treaty which provides protection against 
refoulment (Art 33 of 1951 convention) whereas international human rights 
law includes provisions that might be applicable. As a matter of fact, 
international refugee instruments were never meant to address all the human 
rights of refugees. 
International human rights law can supplement existing refugee law as 
it constitutes the broad framework within which refugee law provisions should 
be seen. Similarly, other rights provided by refugee law, such as non-
discrimination, are foimd in international human rights instruments. Although 
over 125 states are party to the 1951 convention, or 1967 protocol, there are 
still many states which host large number of refugees and which have not 
acceded to either instrument. When states is not a party to the refugee law 
treaties it is difficult to secure a legal basis for the protection of refugees in that 
country. However, a number of international human rights standards are 
11. Peter Nobel, Blurred vision in the rich world and violation of Human Rights: A critical assessment 
of Human Rights and refugee linkage, p. 74. 
Chapter III: Human Rights and Refugees A0\ 
universally applicable, as they have attained the status of customary 
International Law. Further, some states that are not party to refugee law treaties 
are party to Human Rights treaties which include provisions of benefit to 
refugees. 
Apart from UN charter, the universal declaration of human rights of 
1948, and the convention relating to the status of refugees 1951, a number of 
other international human rights standards and instruments, which are 
applicable to refugee protection have been developed and adopted by member 
states of the United Nations. These include; The International Convention on 
Civil and Political Rights 1966, the international convention on economic, 
social and cultural rights 1966. Both collectively known as: The international 
bill of human rights 1966, the convention relating to the status of stateless 
persons 1954. The convention on the elimination of Racial Discrimination 
1965; and the convention on the elimination of discrimination against women 
1979; more recently: The convention against torture and other cruel, inhuman 
or degrading treatment of punishment 1984; and the convention on the rights 
of the child 1989. Regional Protection mechanism-OAU Convention, 
Cartagena Declaration, Bangkok Declaration, European Convention of Human 
Rights. 
In addition to the central foundation status of the universal declaration 
of Human Rights, more than 189 states have ratified or adhered to at least one 
(or in majority of cases more) of these international Human Rights treaties, 
thus establishing binding legal obligations of a continuing nature.'^ 
The creation by states, in the after math of the 11"** World War of two 
separate organizations do deal with Human Rights and refugees respectively, 
does not mean that these issues are not interrelated. The work of the United 
Nations in the field of Human Rights and that of the High Commissioner for 
Refugees is inextricably linked in the sense that both entities share a common 
12. Brain Golick and Sumbul Rizvi Khan, "Legal protection as Human Rights protection. Legal 
officer, U.N.H.C.R. Delhi and Associate legal officer. U.N.H.C.R.. 
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purpose, which is safeguarding of Human dignity. The Human Rights 
programmes of United Nations deal with the rights of individuals in the 
territory of states. The refugee organizations were established in order to 
reassure minimum rights to persons after they leave their country of origin.'^  
In addition many universally recognized Human Rights are directly 
applicable to refugees. These include the right to life, protection fi-om torture 
and ill treatment. The right to a nationality, the right to freedom of movement, 
the right to leave any country including one's own and to return to one's 
country and the rights not to be forcibly returned. 
In its 54"* year, the Universal Declaration of Human Rights, which lays 
down in its Article 14, everyone has the right to seek and to enjoy in other 
countries asylum fi-om persecution" a right which goes to the root of the 
refugee problem the topic of refugee rights gains an added importance in view 
of the united nations general assembly declaration on the "human rights of 
individuals who are non -nationals of the country in which they live" adopted 
on 13* December 1985, as refugee are certainly non nationals in the country 
where they have taken refuge.''* 
For a refugee to avail himself of right and protection granted to refugees, 
a determination of the refugee status is necessary. For the jurist, a man's status 
as a refugee is determined first and foremost by the factors which led to his 
condition, expatriation and the breaking of the ties that bound him to the state 
of his nationality. The legal basis for the determination of a refugee in that 
instrument so any person is a refugee within the frame work of a given 
instrument if he meets the criteria of the refugees definitions in that instrument 
whether he is formally recognized as a refugee or not. Again, the competent 
authority for determining refugee status will depend on the instruments under 
which the process of determination is conducted. 
13. Human Right and refugees. Human right fact sheet 6, pp. 11-13. 
14. J. N. Saxena, "Refugee Rights, Bulletin on International Humanitarian Law. vol.3 No.2. 
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The Rights of refugees 
With regards to certain right in 1951 convention and human rights 
instruments which contains comprehensive provisions regarding refugees rights 
except where more favorable rights are explicitly provided in the convention, 
refugees are accorded as a minimum standard the same rights as are granted to 
aliens generally without any discrimination as to race, religion or country of 
origin. 
Human Rights and rule of non discrimination 
A basic concept underlying international human rights law is the 
prohibition of discrimination. Non discrimination meant that, as a general rule, 
the right and freedoms recognized by international human rights law apply to 
everyone and State may not make distinction for example, on the basis of race-
between different individuals in protecting these rights. 
As we have seen, the United Nations charter proclaims that a 
fundamental purpose of the United Nations is "promoting and encouraging 
respect for human rights and for fundamental freedom for all without 
distinctions as the race, sex, language or religion" The prohibition of 
discrimination is of crucial importance to refugees. As foreigners in another 
country, refugee are particularly vulnerable to discrimination: The national law 
in the country of asylum might make insufficient provisions for refugees, or it 
may not be clear whether the benefits of the laws apply to refugees. The 
refugees might have a different religion or be of a different ethnic group, than 
most of the population in the asylum country, and consequently their presence 
might be resented or they might be viewed with suspicion, and Refugee after, 
lack proper identification and official documents and therefore might encounter 
problems with authorities. 
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However, even though refugees are foreigners in the asylum country, in 
general under international human rights law they enjoy the same fundamental 
rights and freedom as nationals. 
The 1951 convention provides that the contracting states shall apply the 
provisions of this convention to refugees without discrimination as to race, 
religion or country of origin.'^  Convention in general provides that nothing in 
this convention shall be deemed to impair any rights and benefits granted by a 
contracting state to refugees apart from this convention'^  and provides that 
where it does not contain more favourable provision, a contracting state shall 
accord to refugee the same treatment as is accorded to aliens generally '^  
The 1951 convention provides that the contracting states shall apply the 
provisions of this convention to refugees without discrimination as to race, 
religion, or country of origin. This means that states parties to the 1951 
convention must ensure that the right protected by the convention are enjoyed 
by all refugees regardless of their nationality, ethnic, or racial origin for 
example, freedom of religion (in Art. 4 or the right of access to courts (Art 16) 
must apply to all refugees. 
Art. 3 is a specific expression of the General rule of non-discrimination 
in human rights law-human rights instruments usually provide that the rights 
they recognize must be respected without discrimination on the basis of race, 
colour, sex, language, religion political or other opinion, nation or social origin, 
property, birth or other status. This list is taken from the universal declaration 
of Human rights, the international convention on civil and political rights and 
the international covenant on economic, social and cultural rights (in each case, 
Art. 2). 
Because refugees are not citizens of the host country, it is inevitable that 
they will not enjoy all of the same rights granted to citizens under national laws 
for example, usually only citizens are entitled to vote and to hold public office. 
15. The convention relating to the status of the refugees 1951 Article 3. 
16. The convention relating to the status of the refugees 1951 Article 5. 
17. The convention relating to the status of the refugees 1951 Article 7. 
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In fact, legitimate distinctions between citizens and non-citizens have been 
specifically recognized by the convention on the elimination of all forms of 
racial discrimination.'* Article (2) of the convention continues: This convention 
shall not apply to distinction, exclusions, restrictions or preferences made by a 
state party to this convention between citizens and non-citizens". 
More than 135 states are parties to the convention on the elimination of 
all forms of racial discrimination. Article 1(2) of the convention on the 
elimination of all forms of racial discrimination cited above reflects the 
reluctance of state to undertake obligations which imply equality of treatment 
between citizen and non-citizen; and is one of the reasons why some people 
believe that international human rights laws allows states to discriminate 
against non-citizens (including refugees) with regard to the enjoyment of basic 
human rights. While it is true that some rights are only enjoyed by citizens, 
other rights in international and regional human rights instruments are granted 
to everyone within the jurisdiction of the state, including non-citizens and 
refugees. 
With regard to any given right, e.g., the right to vote, discrimination 
solely on the basis of race may be prohibited while discrimination on the basis 
of citizenship may be allowed. In other words. Article 1(2) of the convention 
on the elimination of all form of racial discrimination permits only some 
distinctions to be made on the basis of citizenship. If non-citizens are 
discriminated against because of their race, colour, or ethnic origin, then such 
discrimination would be prohibited. The following sections set out the 
situations and specific rights when refiigees (as non-citizens) are protected 
against discrimination on the basis of race. 
The 1951 convention itself is also quite specific with regard to: which 
rights refugees are entitle to an equal footing with citizens and which rights 
refugees enjoys only to same extent as other non-citizens. 
18. The convention on the elimination of all forms of racial discrimination Article 1(1). 
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The 1951 convention provides equality of treatment with citizens, this 
is reinforced by international Human Rights instruments . These rights are as 
fpUows, 
1. Freedom of Religion 
The 1951 convention guarantees to refugees equality of treatment with 
nationals as regards freedom of religion. 
Article 4 of the 1951 convention provides that 
"The contracting states shall accords to refugees within their territories 
treatment at least as favourable as that accorded to their nationals with respect 
to freedom to practise their religion and freedom as regard the religious 
education of their children" 
The guarantees of freedom of religion also has been guaranteed in many 
international" and regional Human Right instruments.^ ^ They are clearly meant 
to the ensure the greatest possible protection of religious freedom. 
The 1951 convention, international regional human rights law generally 
"included in freedom of religion" protected the following: freedom to hold (or 
not to hold) a religion or belief; freedom to adopt a religion; and freedom, 
alone or with others, to manifest one's religion or belief through observance, 
worship, practice and teaching. 
Limitatipns on frggdom of religion 
The 1951 convention guarantees only equality of treatment with citizens 
if nationals law restricted religious freedom for citizens then the 1951 
convention would not prohibit similar restrictions on refugees. However, 
national law itself should be in line with a state's international obligations. 
Furthermore, the 1969 Vienna convention on the law of treaties. Art 30 
supports the argument that when successive treaties relate to the same subject 
19. The universal declaration of human rights Article 18; The International covenant on civil and 
political rights. Article 18; The convention on the rights of the child Article 14; The declaration on 
the elimination of all form of discrimination Article 1. 
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matter, the earlier treaty (the 1951 convention) applies only to the extent that its 
provisions are compatible with those of the later treaty (any of the human rights 
treaties cited are later than the convention. 
The only limitations permitted on the freedom to manifest a religion or 
belief are set out in Article 18 (3) of the international covenant on civil and 
political rights. Furthermore, the limitations set out, is applied only to the 
freedom to manifest a religion or belief. They may not be applied to the 
freedom to hold or to adopt a religion or belief^ * 
Article 18 of the international covenant on civil and political rights is 
non derogable, meaning,- states may not place any restrictions on the rights to 
freedom of religion on account of a public emergency. 
Unlike other rights (such as freedom of expression) there is no limitation 
on grounds of national security. Refiigees may have a different religion than 
the majority of the population in their host country, and might therefore be 
particularly vulnerable to measures which affect their religious freedom. The 
Human Rights committee has pointed out that where there is a state religion, or 
a religion to which most people in the country belong, this should not impair 
the religious freedoms of minority groups. 
In addition limitations on the grounds of protecting "public morals" 
might be onerous for refugees if they belong to a minority religion. 
2. Intellectual Property Right 
In respect of the protection of industrial property, such as 
inventions, designs or models, trade marks, trade names, and of rights in 
literary, artistic and scientific works, a refugee shall be accorded in the country 
in which he has his habitual residence the same protection as in accorded to 
nationals of that country. In the territory of any other contracting state, he shall 
20. African charter on Human and people's rights Article 8; American convention on human rights 
Article 12; American Declaration of the rights and duties of men Article 111; European convention 
on human rights Article 9. 
21. Human Rights and refiigee protection, Training Model UNHCR Part-ll, June, 1996, p 7-9. 
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be accorded the same protection as is accorded in that territory to nationals of 
the country in which he has his habitual residence.^ ^ 
Beside 1951 convention many other international human rights 
instruments protect this right^ ^ 
3. The right of Access to the Courts 
A refugee shall have free access to the courts of law on territory of all 
contracting states and enjoy the same treatment as a national in matters 
pertaining to access to the court, including legal assistance and exemption from 
cautio judicatum solui.^ "* 
This right also has been guaranteed in international human rights law.^ ^ 
4. The Rights to Elementary Education 
Keeping in view that children have at least a basic education, refugee 
law as well as human rights law makes a distinction favoring elementary 
education. The 1951 convention therefore guarantees to refugees equality of 
treatment with nationals as regards elementary education. 
1951 convention article-22 provides: 
(1) The contracting states shall accord to refugees the same treatments 
as accorded to nationals with respect to elementary education. 
(2) The contracting states shall accord to refugees treatments as 
favourable as possible, and in any event, not less favourable than 
that accorded to aliens generally in the same circumstances, with 
respect to education other than elementary education and in 
particular, as regards access to studies, the recognition of foreign 
school certificates, diplomas and degree the remission of fees and 
charges and the award of scholarship. 
22. The convention relating to the status of refugees 1951 Article 14. 
23. The universal declaration of human rights 27 (2); The international covenant on economic social 
and cultural rights Article 15 (1-C). 
24. The convention relating to the status of the refugees Article 16. 
25. The Universal Declaration of Human Rights, Article 10; International covenant on civil and 
political right. Article 14; Convention on the rights of the child Article 40. 
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The 1951 convention guarantees equality of treatment with nationals 
only with respect to elementary not to higher education. However, some of the 
human rights instrument are against discrimination and others support the 
argument that asylum-seekers and refugees should not be discriminated against 
in any type of education.^' 
Furthermore, the 1969 Vienna convention on the law of treaties. Article 
30, can be used to argue that when successive treaties relate to the same subject 
matter, the earlier treaty (the 1951 convention) applies only to the extent that its 
provisions are compatible with those of the later treaty (any of the human rights 
treaties cited the later than convention. 
Limitations 
However, right to education is one of the group of economic, social and 
cultural rights. Unlike civil and political rights, such as the rights to freedom of 
religion, which can be implemented by a state immediately the implementation 
of economic, social, and cultural rights may require resources that not all states 
have. 
State may therefore implement such rights "progressively", but must 
make the effort to do so. Under the international covenant on economic, social 
and cultural right, Art.2, states committee themselves to progressive 
achievement of the rights in the covenant, individually and through 
international assistance and cooperation, to the maximum of their available 
resources. Under the same article, states also committee themselves to 
guaranteeing the rights in the covenant without discrimination of any kind. This 
means that states should be constantly improving their provisions of the rights 
to primary education, and has noted the need to provide such education to 
asylum-seekers and refugees. 
26. The Universal Declaration on Human Rights, Article 26; international covenant on economic, 
social and cultural rights Article 13; convention on the rights of the child Article 28; African 
charter on Human and People's rights Article 17(1); African charter on the rights and the welfare 
of the child Article 11; American Declaration of the rights and duties of men. Article 12; European 
convention for protection of Human rights and fundamental freedoms protocol I Article II 
27. Human Rights and refugee protection. Training Model, UNHCR Part-II, June 1996, pp.61-63. 
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All rights in the convention on the rights of the child apply to all 
children within thejurisdictionofthe state party. The committee on the rights 
of the child, in reviewing state reports under the convention, has emphasized 
the importance of the rights to primary education, and has noted the need to 
provide which education to asylum seekers and refugees. 
Education about Human Rights 
The UNESCO world plan of action on education for human rights and 
democracy was adopted in Montreal in 1993, it emphasizes education for 
human rights and democracy in specific context, and includes refugees and 
internally displaced persons as one category of persons in a different situation 
whose rights are endangered and who need appropriate information and 
education. 
Many International Human Rights law *^ and regional human rights law '^ 
also provides certain guidance on the content of the education which people 
should receive with a particular emphasis on education about Human Rights. 
This is important for refugees, not only to know their rights in a country 
of asylum, but also to help build the foundation for a durable solution by 
providing them with the information to protect their own rights and to respect 
the rights of others when they return to their home country. It should also be 
noted that the General Assembly proclaimed a United Nations Decade for 
Human Rights Education beginning in Jan 1995. 
5. The Right to Public Relief 
The contracting state shall accord to refugees lawfully staying in their 
28. The Universal Declaration of Human Rights, Article 26; convention on the rights of the child 
Article 29; International covenant on economic, social and cultural rights. Article 13; International 
covenant on civil and political rights, Article 18; UNESCO convention against discrimination in 
education. Article 5; Convention on the elimination of all forms of discrimination against women. 
Article 10. 
29. African Charter on the rights and welfare of the child. Article II; American convention on Human 
Rights, Article 12; American declaration of the rights and duties of men. Article 12; European 
convention for the protection of Human Rights and fundamental freedoms protocol 1, Article 2. 
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territory the same treatment with respect to public relief and assistance as is 
accorded to their nationals.^ " 
The convention provisions on public assistance and social security help 
refugees as a temporary measure until they are not able to adopt the society 
sufficiently, and are not able to secure an employment, or are prohibited from 
doing so, in order to sustain themselves, for their well being and to meet their 
basic needs they remain dependant on public assistance. This right is also 
guaranteed in international human rights law '^ 
6. Rights associated with emplovment. labour legislation, and spyial 
security 
The member state shall accord to refugees, lawfully staying in their 
territory the same treatment as is accorded to nationals in respect of the labour 
legislation and social security matters which includes: remuneration including 
family allowances, hours of work, overtime arrangements, holidays with pay, 
restrictions on home work, minimum age of employment, apprenticeship and 
training, women's work and the work of young persons, and the enjoyment of 
the benefits of collective bargaining , social security of employment injury, 
occupational diseases, maternity, sickness, disability, old age, death, 
unemployment, and other contingencies etc., and also the right to compensation 
for the death of a refugee resulting fi-om employment injury or from 
occupational disease. All these rights shall not be affected by the fact that the 
residence of the beneficiary is outside the territory of contracting state. These 
rights also have been guaranteed in international human rights law. ^^  
However, with regard to the following rights, the 1951 convention 
provides onlv equalitv of treatment with other non citizen with respect to 
certain rights, international human right instruments are more favourable to 
30. The convention relating to the status of Refugees, Article 23 
31. The universal declaration of Human Rights, Article 25; International covenant on economic, social 
and cultural rights. Article 9. 
32. The convention relating to the status ofRefligees, Article 24 
33. International covenant on economic, social and cultural right. Article 9; convention on the rights of 
the child. Article 26. 
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refugees by providing protection against discrimination between citizens and 
non-citizens (including refugees! as follows 
Movable and immovable property rights 
The contracting state shall accord to a refugee treatment as favorable as 
Possible and, in any event, not less favorable them that accorded to aliens 
generally in the same circumstances, as regards the acquisition of movable and 
immovable property and other rights pertaining thereto, and to leases and 
other contracts relating to movable and immovable property/ 
Th^ right 9fM^ftglati9n 
As regards non-political and non-profit making associations and trade 
imions the contracting state shall accord to refugees lawfully staying in their 
territory the most favorable treatment accorded to nationals of a foreign 
country, in the same circumstances. '^ Right of association has been granted by 
human rights law.^ ^ 
TheRiyhttoWork 
The right to work, one of the most fundamental economic rights, is 
crucial for refugees. Refugees need to be in a position to support themselves 
and their families especially if there is no prospect that conditions in their home 
country are likely to change in the near future so that it might be safe for them 
to return voluntarily. While national or international assistance programmes 
might provide interim relief, in the long run continued reliance on such aid can 
be demoralizing. Forbidding refugees to work places them in a situation of 
enforced idleness which can only exacerbate, their feelings of distress at not 
34. Convention relating to the status of refugees 19S1, Article 13. 
35. Convention relating to the status of refugees 19SI, Article 15. 
36. The Universal Declaration of Human Rights, Article 20; International covenant on civil and 
political rights. Article 22; International covenant on economic, social and cultural rights. Article 
8; convention on the rights of the child. Article 15. 
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being able to return home, and may contribute to resent mention the part of the 
host population 
In recognition of the importance of this right, the 1951 convention 
devoted its three articles to ensuring refugees right to work. These articles 
provide that refugees right to work. Whether in wage earning employment, self 
employed; or practicing a liberal profession is limited to ensure equality of 
treatment with other non nationals.^ ^ 
Limitations 
Under the 1951 convention, restrictions on the working right of non-
nationals may also be applied to refugees. There are two important exceptions 
to this: 
The first concept with regard to wage earning employment, is that any 
restrictions placed on non nationals shall not be imposed on refugees if: They 
have completed three years residence in the country; or of they are married to a 
nationals of the country; or if; They have a child (son) who is a national of the 
country. 
The second exception, for those refugees who want to be self-employed 
or to practices a liberal profession is that, states undertake to accord treatment 
as favourable as possible. This imposes a positive obligation on states to make 
every effort to lift restrictions on the right of refugee to start their own 
business, or to practices a profession. 
So 1951 convention relating to the status of refugee law guarantees only 
that refugees have the same rights as other non-nationals concerning 
employment, state can prevent refugees from working if other non-nationals 
are not allowed to work. 
However, many international Human Right law"'* and many regional 
37. Human Rights and refugee protection, Training Model UNHCR, Part-11, June,1996, pp.183-187. 
38. The Universal Declaration of Human Rights, Article 23; International covenant on economic, 
social and cultural rights. Article 6 (1); convention on the elimination of all forms of 
discrimination against women. Article 11. 
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Human Right law^' contain a number of provisions on the right to work which 
are relevant to asylum-seekers and refugees and apply equally to nationals and 
non-nationals. 
Other Restrictions 
Some states argued that right to work should include a provision 
allowing for state parties to restrict the economic rights of non nationals, and 
such provisions would be in line with state practices since most states did not 
grant unrestricted working rights to non-nationals. However this argument was 
not accepted; rather, the only specific restriction on the economic rights of non-
nationals which was allowed was intended to end the domination of certain 
groups of non-nationals established during periods of colonization As 
Developing countries, with due regard, to human rights and their national 
economy may determine to what extent they would guarantee the economic 
rights, recognized under the present covenant to non-nationals. Therefore, any 
restriction of the right to work of non-nationals must be Determined by law-
meaning imposed pursuant to a general law which sets out clear rules 
Compatible with the nature of these rights, meaning not applied so as to 
jeopardize the very existence of the right; 
Solely for the purpose of promoting the general welfare- meaning 
necessary for the purpose of furthering the well being of the population as a 
whole. Any restrictions placed on refugees' right to work would have to be 
justified under this limitation clause. For example a state may limit refugees 
right to work in an effort to discourage the arrival of asylum-seekers in its 
territory, in the belief that such a policy will make asylum-seekers choose 
another country, while such a policy may be in accordance with law, it may not 
meet the test of being necessary to promote the general welfare. 
However, in times of high unemployment, a state might reasonably 
argue, that it is necessary to restrict the working rights of non-nationals. 
39. African charter on human and people's right. Article 15; American declaration of the rights and 
duties of men. Article XIV; European social charter (Appendix). 
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including refugees because it is obliged to ensure employment opportunities for 
its own nationals, arguing that this is a means of promoting the general welfare. 
The Right to Housing 
As regards housing, the contracting states, in so far as the matter is 
regulated by laws or regulations or is subject to the control of public 
authorities, shall accord to refugee lawfully staying in their territory treatment 
as favourable as possible and, in any event, not favourable than that accorded 
to aliens generally in the same circumstances.'*" Other international human 
rights law also provide right to housing."*' 
Freedom of movement in a refugee, context has traditionally been 
understood mainly to concern the right freely to move within the country of 
Asylum, and to choose one's place of residence. However, issues pertaining to 
freedom of movement are present in all phases of the refugee movement from 
the forced uprooting through flight, asylum and eventually return ''^  
Article 26 of the 1951 convention states that: 
"Each contracting state shall accord to refugees, lawfully in its territory 
the right to choose their place of residence and to move freely within the 
territory, subject to any regulations applicable to aliens generally in the same 
circumstances.''^  Article 31 of the convention also support this right of freedom 
of movement. 
Restrictions on this Right 
The freedom of movement (Article 26) is subject to regulations 
40. The convention relating to tlie status of refugees 1951, Article 21. 
41. The universal declaration of Human Rights, Article 25 and international covenant on economic, 
social and cultural rights. Article 11. 
42. Human Rights and refugee protection, Training Model, UNHCR, Part-Il,, June, 1996, pp.115-121. 
43. The convention relating to the status of refugees 1951, Article 21. 
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applicable to aliens generally in the same circumstances. The adhoc committee 
that prepared the refugee convention had in mind restrictions on access by 
aliens generally to frontier zones, strategic zones, areas of natural catastrophe, 
area of rebellion, of civil war and of large-scale police operations.'*'* This rights 
also has been guaranteed in international Human Rights'*' and regional human 
right law"*^  freedom of movement under international and regional human rights 
law includes the following situations: 
Right to move within the borders of a state and to choose one's place of 
residence 
The simplest form of freedom of movement is the ability to move 
within the borders of a state freely.'*^ Any restriction provided by law is to be 
understood strictly i.e. there should be a national law to restrict the provisions. 
Limitations based on national security would normally refer to situation where 
a danger threatens the whole nation, but public order is somewhat wider in 
application, as it not only concerns order, but also public safety and prevention 
of crime. Furthermore, many states have also made reservations upon 
ratification of the covenants. It is useful, therefore, to keep track of such 
declarations and encourage states to with draw such reservations. The Right to 
leave and remain in one's country, including the right to return voluntarily. 
The international community has provided protection for the right of 
everyone to leave any country, including his or her own, and to return to his 
country. The first instrument to recognize this right was the Universal 
Declaration of Human Rights, which provides that: 
44. United Nations Documents E/AC.32/SR. 15 at, January 1950, pp. 14-27. 
45. Universal Declaration of Human Rights, Article 13; International covenant on civil and political 
rights. Article 12; convention on the elimination of all forms of racial discrimination. Article 5; 
convention on the elimination of all forms of discrimination against women. Article 15 (4) 
46. European convention for the protection of Human Rights and fundamental freedoms protocol 
No.4, Article 2; American convention on Human Rights, Article 22; African charter on human and 
people's right. Article 12. 
47. The Universal Declaration of Human Rights, Article 13 (1); The international covenant on civil 
and political rights. Article 12(1) (2) (3). 
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Everyone has the right to leave any country, including his own and to 
return to his country (Art. 13 (2) 
This idea was codified in the convention on the elimination of all forms 
of racial discrimination'*', and in the international covenant on civil and 
political rights.'*' It is interesting to note that the right not to be arbitrarily 
deprived of the right to enter his/her country in Article 12(1) of the 
international covenant on civil and political Rights is ensured de facto without 
limitations, although freedom of movement is not a non-derogable right. 
Because nationals according to Article 12(4) always have the right to enter 
their territory they are always "legally" within their territory. This means that 
Article 12(1) really is applicable only to aliens. 
The Right Net to be expelled without a decisions in accordance with the 
law 
With regard to Article 13 of the international convent on civil and 
political rights, which states that expulsion may take place only with a decision 
in accordance with law. The Human Rights committee stated in its comment on 
the position of aliens under the covenant that the purpose of this Article "is 
clearly to prevent arbitrary expulsions" it is also said that article 13 regulates 
only the procedure and not the substantive grounds for expulsion. 
In contrast to the regional instruments, the international covenant on 
civil and political rights contains neither an express prohibition of the state 
expelling its own nationals, nor an absolute prohibition of collective expulsion 
of aliens. The, following provisions, however, can be found in the regional 
human rights instruments.^ *' 
The European convention for the protection of Human Rights and 
fundamental freedoms states that "collective expulsion of aliens is 
48. The convention on the elimination of all forms of racial discrimination. Article 12(2). 
49. International covenant on civil and political right. Article 12(4). 
50. The African charter on human rights and people's rights. Article 12(5); The American convention 
of Human Rights, Article 22(9) and Article 22(5). 
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prohibited."^* In practice, this means that states must conduct individual 
examinations of asylum claims, it does not prohibit the expulsion of a group of 
individuals, provided the expulsion orders are based on individual, 
determination each weighed on its own merits. The mere fact that expulsion 
orders are identical does not mean the cases have not been individually 
examined. 
There are a number of other rights not mentioned in 1951 convention 
that apply equally to citizens and non citizens which are also guaranteed to 
both citizen and non citizen under international Human Rights laws. 
1. Right to Peaceful Assembly 
There is no provision in 1951 convention regarding freedom of 
Assembly, but this right is protected under international^ ^ and regional human 
rights instruments ^^  
International and regional human rights law generally protect the right to 
meet and gather with others in a peaceful assembly. The right to peaceful 
assembly is related to the rights regarding freedom of expression and freedom 
of religion. It is primarily intended to cover public assembly, which one author 
has described as "an intentional temporary gathering of several persons for a 
specific purpose." 
The right only protects "peaceful" assembly. There exists no 
international jurisprudence setting out parameters determining what constitutes 
a "peaceful" Assembly if the purpose of assembling is to incite others to riot 
and violence, it can hardly be considered "peaceful", even if the assembly 
itself does not resort to violence. Obviously, where the purpose of assembly is 
51. Protocol 4 of the European convention for the protection of Human rights and fundamental 
freedoms, Article 4. 
52. Universal Declaration of Human Rights, Article 20,; international covenant on civil and political 
rights. Article 21; convention on the rights of the child, Article 15. 
53. African charter on Human and peoples right, Article 11; American convention on Human rights. 
Article 15; American declaration of the rights and duties of men. Article XXI; European 
convention for the protection of human rights. Article 11. 
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for the participants to engage in rioting, violence or looting, it is not protected 
under human rights instruments. 
Limitations on peaceful assembly 
Under international human rights law, the right of peaceful assembly 
may only be subject to such restrictions, which are considered necessary in a 
democratic society. This means that the limitations may be imposed only in 
accordance with certain principles that are fundamental to democratic life, in 
particular the principle that people have a right to gather and express political 
views if these are critical of government.^ '* 
Limitations are permitted if they are, in the interest of national security, 
e.g., law prohibiting or regulating demonstrations on a military base. In the 
interest of public safety, e.g., refusal to allow a deliberately provocative march 
which is likely to lead violence. In the interest of public order, e.g., laws 
requiring demonstrators to notify the police before hand or to apply for a 
permit to hold the demonstration. To protect public health or morals, e.g., laws 
prohibiting demonstrations at sacred or religious sites or to protect the rights 
and fi*eedom of others, e.g., prohibiting marches, which are overtly racist. 
Under the European convention on Human Rights, restrictions (not 
prohibitions) may be placed on political activity by aliens. However, if the state 
concerned is also a party to the international covenant on civil and political 
rights which does not allow for such restrictions the more generous 
international provision prevails. A few European states made reservations when 
ratifying the covenant on precisely this point, making it necessary to check the 
precise extent of the international obligations undertaken by the state in which 
you are working. 
2. Freedom of Opinion and Expression 
There is no provision in the 1951 convention relating to freedom of 
opinion and expression. The OAU convention governing the specific aspects of 
Refugee problems in Africa contains the following previsions in Article III (2): 
54. Human Rights and Refugee protection. Training Model. UNHCR Part-II, June 1996, pp.4-5. 
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Signatory states undertake to prohibit refugees residing in their 
respective territories from attacking any state member of the OAU, by any 
activity likely to cause tension between member states, and in particular by the 
use of arms, through the press, or by radio."" 
Other provisions are found in international'^ and regional human rights 
instruments.^' International and regional Human Rights law generally protect 
the following: Freedom to hold opinions without interference; and Freedom to 
express opinions, including freedom to seek, receive and impart information 
and ideas of all kinds, regardless of frontiers, orally, in writing or through any 
other medium. 
The right is expressed in broad terms and was meant to be as expansive 
as possible covering all kinds of opinions and expressions, however critical or 
unacceptable they might be. Freedom of speech and expression as set out in 
international instruments may be subject to restrictions, which are necessary to 
ensure respect for the rights and freedoms of others. It may therefore be 
permissible to limit freedom of speech to protect people from racist 
propaganda. 
Limitations on freedom of opinion and expression 
The freedom to hold opinions is not subject to limitations. The freedom 
to express opinions is subject to limitations in regional instruments and in 
Article 19(3) of the international covenant on civil and political rights. In other 
words, the limitations affect only freedom of expression and not private 
freedom of opinion. 
Limitations may be imposed only on the ground of: Respect for rights or 
reputation of others, e.g., laws on deformation, slander or racial discrimination, 
55. Human Rights and Refugee Protection, Training Model, UNHCR, Part 11, June 1996, pp.5-7. 
56. Universal Declaration of Human Rights, Article 19; international covenant on civil and political 
rights. Article 19; convention on the rights of the child Article 13. 
57. African charter on human and people's right. Article 9; American convention on human right. 
Article 13; American declaration of the right and duties of men Article IV; European convention 
for the protection of human rights and fundamental freedom. Article 10. 
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Protection of national security, e.g., laws protecting military secrets, protection 
of public order (order public), e.g., laws which require licensing of news papers 
on broadcasters, or limit the free expression of police officials, or restrict 
reporting on judicial proceedings, or prohibit incitement to violence or criminal 
acts; Protection of public health, e.g., laws restricting tobacco advertisements; 
Protection of public morals, e.g., laws restricting pornographic publications. 
It is recalled that under the OAU convention governing specific aspects 
of refiigee problems in Africa (Art. Ill (2), states undertake to prohibit refugees 
from using the press or radio to attack an OAU members state, if the state 
concerned is also a party to the Africa charter on Human and People's Rights or 
the international covenant on civil and political rights, the more generous 
standards under these instruments would take precedence. 
As was the case with freedom of assembly, discussed above in this 
section, the European convention on Human Rights permits restrictions (not 
prohibitions) to be placed on political activity by aliens. However, if the state 
concerned is also party to the international covenant on civil and political 
rights, the more generous international provision prevails. A few European 
states made reservation when ratifying the covenant on precisely this point, so 
it is necessary to check the precise extent by the international obligations 
undertaken by the state in which you are working. 
3. Right to familv life 
The only provision in the 1951 convention specifically dealing with the 
situation of the family to a refugee is in Art 12(2): "Rights previously acquired 
by a refugee and depended on personnel states, more particularly rights 
attaching to marriage shall be respected by a contracting state." 
Although the 1951 convention does not specifically address the 
principles of family unity and protection of the family, the final Act of the 
United Nations conference of plenipotentiaries on the status of refugees and 
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Stateless persons that adopted the text of (what was to become) the 1951 
convention recommended in chapter IV Part 3 that: 
"Government to take the necessary measures for the protection of the 
refugee's family especially with a view to; Ensuring that the unity of the 
refugee's family is maintained particularly in cases where the head of the 
family has fulfiled the necessary conditions for admissions to a particular 
country. The protection of refugees who are minors, in particular 
unaccompanied children and girls, with special reference to guardianship and 
adoption."** 
Protection of the family includes: Civil and political rights; Economic, 
social and cultural rights; The principle of non-discrimination against women; 
and the principle of the best interest of the child. The right to family life is 
affirmed by several international human rights law instruments,*' and regional 
human rights instruments.^ ^ 
(a^ Protection of the family is about civil and political rights, including the 
family's unity or reunification 
The Human Rights committee in its General comment specified the 
scope of protection against unlawful interference with one's privacy, family or 
home guaranteed in Art. 17 of the international covenant on civil and political 
rights. It commented that such protection is not only from the state, but that the 
state is also responsible to protect the family against interference by private 
entities. It should also be noted that the term "unlawful" means that no act 
interfering with family life may take place unless it is based upon law. An act 
which is provided for by law still be "arbitrary", and any interference should be 
reasonable in the particular circumstances. 
58. Human right and refugee protection. Training Model, UNHCR, Part-II, pp.97-101, June, 1996 
59. Universal Declaration of Human Rights, Article 12 and Article 16; International covenant on civil 
and political rights. Article 17 and Article 23; International covenant on economic, social and 
cultural right. Article 10 and Article 11(1); convention on the rights of the child. Article 7, Article 8, 
Article 9, Article 10(1), Article 16, Article 19, Article 20 and Article 21. 
60. African charter on human and people's right. Article 18; American convention on human rights. 
Article 11. 
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The same committee also had an opportunity to comment on the 
provision in Article 23 of International covenant on civil and political rights 
that "the family is the natural and fundamental group unit of society and is 
entitled to protection by society and the state" '^ with respect to both article 17 
and 23, the Human Rights committee has stated that the word "family" requires 
abroad interpretation in the sense of respective cultural understandings of 
various state parties. 
The right to family life guaranteed by Article 8 of the European 
convention for the protection of Human Rights and fundamental freedoms has 
given rise to some interesting jurisprudence with regard to family unity and 
reunification. 
(b) Protection of the family also includes economic, social and cultural 
rights 
The international covenant on economic, social and cultural rights 
stipulates in its article 10 and 11, that the family should receive the widest 
possible protection and assistance and that steps should be taken to improve 
living conditions for the family. 
(c) Protection of the family includes the principle of non-discrimination 
against women 
The convention on the elimination of discrimination against women 
stipulates in article 16(1) that state parties should take appropriate measures to 
eliminate discrimination against women in all matters relating to marriage and 
family relations. 
(d) The family includes the principle Protection of the best interest of the 
child 
A number of the provisions of the convention on the Rights of the child 
deal with the child's relationship to his or her family, and have particular 
61. The Human Rights committee comment, 19 of 1990 and its general comment 15 of 1986. 
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relevance for refugee families they relate to; Registration of birth and 
nationality (Art. 7), Preservation eof identity, including family and nationality 
(Art.8); Separation from parents (Art. 9); Family reunification (Art. 10 (1); 
No arbitrary interference with the family (Art. 16); Protection from abuse and 
neglect (Art. 19); Protection of the child without a family (Art. 20); Adoption 
(Art. 21). 
The committee on the Riglits of the child in reviewing state reports 
under the convention on the Rights of the child has paid particulate attention to 
preserving family unity in asylum procedures. In its concluding observation on 
the report of one state, the conmiittee expressed its concern that the police had 
not received instructions to delay the expulsion of some members of a family in 
order to ensure that the whole family remained together and to avoid under 
strain on the children. 
4. Riyht to life, liberty and security of the persons 
Through Rights to life, liberty and security of the persons are not 
mentioned in the 1951 convention that apply equally to citizens and non-
citizens, and other human rights instrument '^ protect this right, equally to 
citizens and non-citizens. 
5. Racial Discrimination 
Since refugees are in a different country than their own, usually 
speaking a different language and after belonging to a different racial or ethnic 
group than the population of the host country they are particularly vulnerable to 
suffering from racial or other discrimination. This discrimination may be a 
direct or indirect result of government laws, policies, or actions, or it may arise 
from the actions of private individuals or groups, e.g., racist propaganda or 
racist violence. 
62. Universal declaration of human rights, Article 3; international covenant on civil and political rights. 
Article 6 and 9; convention on the rights of the child. Article 6 and 7. 
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The definition of "racial discrimination" in the convention on the 
eUmination of all forms of racial discrimination, is intended to cover acts of 
discrimination based on motivations of a racial nature. Since there is much 
debate as to the term "race", it should be understood in a broad sense and this 
is why the term "colour", "ethnic origin" and "descent" were added. Also, 
these acts must have the "purpose" or "effect" of affecting the enjoyment of 
basic human rights. This means that even if a law or policy is not intended to 
discriminate on the basis of race, it might still be objectionable if it has this 
effect." 
However, another provision of the convention on the elimination of all 
forms of racial discrimination reflects the reluctance of states to undertake 
obligations which imply equality of treatment between citizens and non-
citizens, and is one of the reasons why some people believe that international 
Human Rights law allows states, to discriminate against non-citizens (including 
refugees) with regard to the employment of basic Human Rights. 
While it is true that some rights are only enjoyed by citizens, other rights 
in international and regional human rights instruments are granted to everyone 
within the jurisdiction of the state, including non-citizens and refugees, with 
regard to any given rights, e.g., the right to vote, discrimination solely on the 
basis of race may be prohibited while discrimination on the basis of citizenship 
may be allowed. In other words. Article 1(2) of the convention on the 
elimination of all forms of racial discrimination permits only some distinctions 
to be made the basis of citizenship. If non-citizens were discrimination against 
because of their race, colour, or ethnic origin, then such discrimination would 
be prohibited. 
Article 3 of the 1951 convention provides that; "The contracting states 
shall apply the provisions of this convention to refugees without discrimination 
as to race, religion, or country of origin." This means that states parties to the 
1951 convention must ensure that the rights protected by the convention are 
63. The convention on the elimination of all forms of racial discrimination. Article 1(1). 
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enjoyed by all refugees regardless of their nationality, ethnic or racial origin for 
example, freedom of religion (in Article 4) or the right of access to courts 
(Article 16) must apply to all refugees. 
Article 3 is a specific expression of the general rule of non-
discrimination or prohibition against discrimination in Human Rights law, 
international human rights instruments^ and usually regional instruments^^ 
provide that the rights they recognize must be respected without discrimination 
on the basis of race colour, sex, language, religion, political or other opinion, 
national or social origin property, birth or other status. 
6. Protection against Xenophobia and Racist violence 
As stranger in a foreign country, refugee will often feel insecure and 
threatened, such feelings will increase if they regularly confront intolerance 
and prejudice, in situations where refuges face racist propaganda and violence, 
fear for their security become acute. 
The 1951 convention does not provide protection for refugees against 
xenophobia and racist violence. However, humorous provisions in international 
Human Rights instruments, in particular the convention for the elimination of 
all forms of racial discriminations do offer certain forms of protection which 
benefit refugees. 
The convention for all form the elimination of all forms of racial 
discrimination state parties undertake: (Art. 2) provides that state parties 
undertake; To engage in no act or practice of racial discrimination against 
persons, groups of persons or institutions and to ensure that all public 
authorities and public institution, national and local shall act in conforming 
with this obligation not to sponsor, depend or support racial discrimination by 
64. See The universal declaration of Human Rights; International covenant on civil and political rights; 
The international covenant on economic and cultural rights and the convention on the rights of the 
child (in each case Article 2). 
65. African charter on Human and People's right. Article 2; American convention on Human Rights, 
Article 1; American Oeclaration on the rights and duties of men. Article II; American charter on the 
right and welfare of the child. Article III; European convention for the protection of human rights 
and fundamental freedoms. Article 4. 
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any person or organization to prohibit and bring to an end, by all appropriate 
means, including legislation as required by circumstances, racial discrimination 
by any persons, group or organization and to encourage, where appropriate, 
interrogations multiracial organizations and movements and other means of 
eliminating barriers between races and to discourage anything which tends to 
strengthen racial division. These provisions apply to both public and private 
groups and organizations, and place concrete obligations on state parties to take 
action against discrimination.^ 
In addition, under article 4(a) of the elimination of all forms of 
discrimination provides, that the states parties are required to make illegal: The 
dissemination of ideas based upon racial superiority or hatred; incitement to 
racial discrimination; Acts of violence against any race or group of persons of 
another colour or ethnic origin; Incitement to such acts of violence; and 
Provision of any assistance, including financial assistance, to racist activities 
and again (Art. 41b); Under article 4(b) State parties required to make illegal 
any organizations and propaganda which promote and incite racial 
discrimination, as well as participation in such organizations or propaganda. 
Therefore, states parties to the convention for the elimination of all 
forms of racial discrimination are required to take several steps to suppress 
racism and to make illegal and punish racist violence racist organizations and 
racist propaganda. 
Such steps should benefit refugees when: They are threatened with or 
expressed to violence on account of their race on ethnic origin; or Private or 
public groups organizations are established which publish or use racist 
propaganda directed against refugees. 
Restrictions on racist speech versus freedom of expression 
Freedom of speech and expression may be subject to restrictions that are 
necessary to ensure respect for the rights and freedoms of others. It may 
66. Human rights and refugee protection. Training Model. LTNHCR, Part-II, June. 1996, pp.138-139. 
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therefore be permissible to limit freedom of speech to protect people from 
racist propaganda and violence. 
The committees for the elimination of racial discrimination, set up to 
implement the convention for the elimination of all forms of racial 
discrimination, has specifically concluded with regard to this issue that: 
"In the opinion of the committee, the prohibition of the dissemination of 
all ideas based upon racial superiority or hatred in compatible with the right to 
freedom of opinion and expression". 
7. Right Related to Detention 
Neither the 1951 convention not is protocol include the provisions 
dealing explicitly with the detention of refugees and asylum-seekers. However, 
the convention provides that the contracting states shall not impose penalties on 
account of their illegal entry or presence, inter or are present in their territory 
without authorization *' 
The provision has been interpreted by U.N.H.C.R. to mean that: in 
general, the detention of refugees should be avoided; and in any case, refugees 
should not be detained simply on account of their illegal entry or presence in a 
state. 
Executive committee conclusion 44 on detention of refugees and 
asylum-seekers established further rules and set out the legitimate reasons for 
detaining refugees. It says that, if detention is deemed necessary, it may only be 
resorted to on grounds prescribed by law: to verify identity to determine the 
elements on which the asylum claim is based; to deal with cases where 
refugees have destroyed their documents or used fraudulent documents or to 
protect national security and public order. 
In order, conclusion 44, also provides that: Detention of refugees should 
be subject to judicial or administrations review; Refugees should not be 
detained with common criminals; and Detained refugees should be provided 
67. The convention relating to the status of the refugees 1951, Article 31 (I) & (2) 
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with the opportunity to contact the U.N.H.C.R. or non-governmental 
organizations working with refugees. 
There are several ways in which international and regional human rights 
standards can be of assistance in ensuring that the basic principles established 
by 1951 convention and the executive committee regarding refugees' detention 
are met, as follows: 
Standard to ensure that detention in subject to iudicial control 
There are two aspects to the judicial control of detention, the first is, 
those detained must have the opportunity to challenge the lawfulness of their 
detention before a court and if it is unlawful, to be released. The right to 
petition a court, to seek release from detention (often called Habeas Corpus or 
amrparo) is a fundamental right common to many legal systems and is 
guaranteed in a number of international and regional human rights 
instruments.^' 
The second aspect is that the detention order itself must be under the 
control of a judicial authority. It is not sufficient that detained person, including 
refugees and asylum-seekers, have the right to challenge the detention in court. 
In addition to this right which is exercised at the initiative of the detainee, the 
detention itself must automatically be subject to judicial control, the judicial 
control must continue throughout the detention with respect to all measures 
affecting the rights of the detainee and such an authority must keep the 
detention under review, if crucial importance to refugees and asylum-seekers 
who are often detained simply by order of immigration or border officials upon 
arrival in the country. Regardless of the basis for the detention order under 
national law, international standards require recourse to a judicial or other 
authority. 
68. Human Rights and Refugee Protection, Training Model, UNHCR, Para 11, June 1996, pp. 39-49 
69. International covenant on civil and political right. Article 9 and the convention on the rights of the 
child. Article 37. 
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Standard to ensure that detained refugees can communicate with 
Under Human Rights standards, detainees have the right to assistance of 
legal counsel. However, in addition to the right to counsel, detained refugees 
and asylum-seekers have an explicit right to communicate with U.N.H.C.R. At 
as minimum, this right should ensure that refugees can write or to telephone a 
U.N.H.C.R. office. The obligation to inform a refugee of this right should 
require that the address and telephone number of the U.N.H.C.R. office be 
readily available in place where refugees are detained "communicate" might 
also include a right to be visited by U.N.H.C.R., especially where U.N.H.C.R. 
itself, determines that this is the only effective means of exercising its function 
of international protection. 
The same right for refugees to communicate with U.N.H.C.R. and that 
detained refugee and asylum seeking children must have access to appropriate 
assistance, has been protected by a number of Human Rights instruments.^ ^ 
Standards to ensure that refuyee are detained only for legitimate reasons 
Judicial control of detention and access to U.N.H.C.R. as discussed 
above, are of fundamental importance to detained refugees and asylum-seekers. 
They should help to ensure that police and immigration officials who have the 
power to detain do not abuse that power and that people in need of protection 
are identified and not subject to refoulment. 
However, even if U.N.H.C.R can communicate freely with detained 
refugees and asylum-seekers, and their rights regarding judicial control are 
respected, cases may be arise where national law permits detention for reasons 
which U.N.H.C.R. does not consider legitimate for example, national law may 
allow for the detention of refugees due to their illegal entry and a court might 
permit the continuance of the detention despite Art. 31 of the 1951 convention or 
70. The United Nations standard, minimum rules for the treatment of prisoners e. Article 38 (2); The 
convention on the rights of the child, Article 37 (d). 
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executive committee conclusion 44. In such circumstances, It may be possible 
to argue that under international human rights standards the detention is 
"arbitrary". 
Article (14) of the Universal Declaration on Human Rights, guarantees 
the right to seek and enjoy in other countries asylum from persecution, if 
detention in the asylum country results from exercising this right such 
detention might be arbitrary. 
Standards to ensure that refugees are not detained with common 
criminals; 
There is no explicit protection in international human rights instruments 
regarding the need to separate detained refugees and asylum-
seekers convicted criminals. 
However, in situations where detained refugees and asylum-seekers 
have not been convicted of any offence they should benefit from the rule 
persons who are not convicted shall be detained separately from convicted 
persons. This rule set out in many Human Rights instruments '^ even if detained 
refugees and asylum-seekers have been convicted of violating immigration 
laws, rule 8 of the United Nations standard minimum rules for the treatment of 
prisoners also provides that: 
"Persons imprisoned for debt and other civil prisoners shall be kept 
separate from persons imprisoned by reason of a criminal offence." 
Standards to ensure that condition of detention do not amount to cruel. 
inhuman, or degrading treatment 
The otherwise lawful detention of refugees and asylum-seekers may 
violate international human rights standards in situations where the conditions 
of detention amount to cruel, inhuman or degrading treatment or punishment. 
71. International covenant on civil and political rights, Article 10 (2-a); The American convention on 
Human rights. Article 5(4) and The United Nations Standard, minimum rules for the treatment of 
prisoners. Rule 8(c) 
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which is prohibited by a large number of international human rights 
instruments. '^  
Conditions of detention of refugees and asylum-seekers "cruel, in human 
or degrading" there is no precise definition of ill treatment in international 
human rights instruments depending on the particular case any or all of the 
following may amount to ill treatment: Solitary confinement; Prolonged 
detention without charge; Incommunicado (or grade awe) detention; Denying 
contact with family or fi-iends; Other circumstances such as overcrowding 
inadequate food, inadequate medical attention, lack of hygiene or lack of 
opportunity to exercise. 
Detailed rules regarding the conditions of detention and treatment of 
detainees and prisoners are set out in the U. N. standard minimum rules for the 
treatment of prisoners. These rules cover such issues as accommodation, 
personal hygiene, clothing and bedding, food, exercise and sport, medical 
services, discipline and punishment, contact with the outside world, religious 
practice, education, etc. Treatment which violates these rules may depending 
on the particular case, amount to ill treatment-especially in cases where several 
of the standard minimum rules are not being respected. 
8. Right to fair hearin? 
The 1951 convention does not provide any specific guidance as to the 
procedures to be applied by states when undertaken refiigee status 
determination. U.N.H.C.R., Hand-Book on procedures and criteria for 
determining refiigee status (para 189) make reference to executive committee 
conclusion 8, indicating the basic requirements which procedures should 
satisfy, including the requirement that competent officials who deal with 
matters pertaining to immigration and border control should have clear 
instructions for dealing with asylum-seekers, respect the principles of non 
72. The convention against torture. Article 16; The International covenant on civil and political right, 
Article 7; The convention on the rights of the child. Article 37. 
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refoulment and should refer them to a higher authority with particular 
competence for determining refugee status. 
Asylum seekers should receive guidance as to the procedures to be 
followed asylum requests should be examined by or single central authority; 
asylum-seekers should be given the necessary facilities including the services 
of a competent interpreter, for submitting their case, and be informed and given 
an opportunity to contact U.N.H.C.R., those whose cases are rejected should be 
allowed reasonable time to appeal for reconsideration of the decision; and 
asylum-seekers should be permitted to remain in the country while their cases 
are being considered. 
The executive committee adopted in 1983 conclusion No.30 on 
manifestly unfounded claims which underlines the need for appropriate 
procedural guarantees in refugee, status determination by stressing the 
importance of observing basic safeguards also when dealing claims that may 
appear to be manifestly unfounded.'^  
The executive committee recommended that: the applicant be given a 
complete personal interview, whenever possible by an official of the authority 
competent to determine refugee status; an unsuccessful applicant should be 
enabled to have a negative decision reviewed before rejection at the frontier or 
removal from the territory. 
As this conclusion deals with a particular category of claims, those 
presumed to be without any foundation, it must follow that higher standard of 
procedural guarantees must apply to ordinary applications for asylum. 
International human rights law does not deal directly with standards for 
asylum procedures but the standard for procedures dealing with the expulsion 
of non-nationals.''' There are several provisions in regional instruments that 
deal with the right to fair procedures primarily in connection with criminal but 
73. Human Rights and refugee protection. Training Model, UNHCR, Part-II, pp.79-85. 
74. The international covenant on civil and political rights, Article 13. 
Chapter III: Human Rights and Refugees / 134 
also in expulsion procedures, the latter being of particular relevance to asylum 
seekers and refugees.'^  
Rights to Refugee women 
As a matter of international law, refugee women are entitled to the same 
kind of protection as all other refugees. The provisions of the 1951 convention 
apply to "any persons" who comes within the refugee definition besides 1951 
convention and its 1967 protocol, there are many other Human Rights law 
which provides, the general rule of non-discrimination that everyone in a 
country is entitled to the same rights. 
As we have seen, the U. N. charter proclaims that a fundamental purpose 
of the United Nations is "Promoting and encouraging respect for human rights 
and for fundamental freedom for all without discrimination as to race, sex, 
language, or religion." 
In addition to the general rule of non-discrimination set out in many the 
instruments constituting the International bills of Human Rights'^ and regional 
77 
Human Right instruments. There is a specific instrument addressing the 
situation of women; the convention on the elimination of all forms of 
discrimination against women, to which over 130 states are parties. This 
convention establishes standards for states in a number of areas that are 
important to refugee women, including; suppression of all forms of traffic in 
women and exploitation or prostitution of women; Nationality (Art.9), -
Education (Art. 10), employment (Art. 11); Health care (Art. 12) particular 
problems of rural women (Art. 14)- equality before law (Art. 15) and all matters 
relating to marriage and family relations (Art. 16) of particular importance is 
75. The European convention for the protection of Human Rights and fundamental freedom. Article 6 
and Article 13. 
76. Universal Declaration of Human Rights, Article 2; international covenant on civil and political 
rights, Article 2(1) and Article 3; International covenant on economic, social and cultural right. 
Article 2(2) and Article 3; and the convention on the rights of child. Article 2(1). 
77. African charter on human and people's rights. Article 2 and Article 18(3); American convention on 
Human Rights, Article 1(1); American Declaration of the rights and duties of men. Article II; 
European convention for the protection of Human Rights and fundamental freedoms. Article 14. 
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recognition that the goal of equality of opportunity and treatment may require 
positive measures in favor of women. 
Violence against Women 
Concern for the human rights of women at the international level has in 
recent years moved beyond the focus on non-discrimination to include the issue 
of violence against women, reflecting the importance of this concern to the 
international community, the general assembly adopted in December 1993 a 
declaration on the elimination of violence against women (A/RES/48/104). 
In the preamble of that declaration,. The general assembly is "Concerned 
that some groups of women such as refugee women are especially vulnerable to 
violence." The declaration contains a list of what shall be understood to 
encompass violence against women (Art. 2), and underlines (Art.3) that women 
are entitled to the equal enjoyment and protection of all human rights and 
fundamental fi-eedoms in the political, economic, social, cultural, civil or any 
other field. It follows from Article 4 (1) that states should "adopt measures 
directed towards the elimination of violence against women who are especially 
vulnerable to violence." 
The commission on Human Rights has also acted on this issue, 
establishing a special reporter on violence against women in March 1994. It 
also recommend measures, ways and means to eliminate violence against 
women. 
However, in practice, asylum seeking and reftigee women often face a 
number of disadvantages in obtaining protection, including: the absence of 
gender as a ground of persecution in the refugee definition; unwillingness to 
recognize women as a particular social group; unequal access procedures; 
failure of status determining officials to take into account that women are often 
persecuted and experience their persecution differently from men; greater 
responsibility for care of children and older family members; and increased risk 
of being subjected to sexual violence both in the country of origin and the 
country of asylum. 
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In additional to international Human Rights law, regional human rights 
law and the national law of the country of Asylum governs the protection of 
women. Signatories to the 1951 convention or the 1967 protocol agree to co-
operate with U.N.H.C.R. in the exercise of its functions, and in particular its 
duty of supervising the applications of the provisions of the convention and 
1967 protocol and provide guidance to those, states are not parties to all these 
instruments. 
In response, the office has taken a number of initiatives in recent years 
to assist staff in protecting the rights of refugee women, including: establishing 
the positions of senior co-ordinator for refugee women and legal advisor 
(refugee women and children), issuing guidelines on the protection of refugee 
women (July 1991) and U.N.H.C.R. policy on refugee women 1990; issuing 
guidelines on prevention and response with regard to sexual violence against 
refugees (1995); training staff in people oriented planning, designed to 
promote, gender awareness in providing assistance and protection; issuing a 
training module on interviewing applications for refugee status which includes 
a chapter on interviewing women; submitting to the executive committee the 
note on certain aspects of sexual violence against refugee women 
(A/AC .46/822), which resulted in executive committee conclusions number 73 
(XLIV)-1993 on refugee protection and sexual violence; as well as raising the 
issue at previous meeting of the executive committee leading to the adoption of 
conclusions number 39/1985 (Refugee women and international protection), 
54/1988 (Refugees women) 60/1989 (Refugee women) and 64 (Refugee 
women and international protection). 
Right to Refugee Children 
It is widely acknowledge that refugee children requires special care and 
assistance because of their vulnerability, their dependence on adults, and their 
developmental needs. 
The 19561 convention does not specifically refer to children, who are 
protected by its provisions in the same manner as adults and make no special 
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provision for the status of refugee children. However, some of the rights 
guaranteed in the 1951 convention are particularly important to children, such 
as the right to public elementary education (Art.22). In addition, the degree of 
respect for other rights in the 1951 convention, inter alia, housing, public relief 
and social security may for humanitarian reasons have a stronger impact on 
children than upon others in the refugee community. 
The main international human rights instrument on the right of refugee 
children is the 1989 convention on the right of the child which has been ratified 
by over 185 states within only a six-year period. This has been the fastest 
response by the international community to any human rights treaty. The 
convention on the Rights of child is an important protection tool for two 
reasons. 
First- all of the rights set forth in the convention on the rights of the 
child apply to all children- defined as those below the age of eighteen years-
within a state party, including children who are refugees, asylum-seekers, 
rejected asylum-seekers on undocumented. The convention on the rights of the 
child is extremely comprehensive, and includes most of the substantive rights 
found in the international covenant on civil political rights and the international 
covenant on economic, social and cultural rights, as well as other rights. 
Some of the rights which are particular importance to children of 
concern to the office are: the right to be protected from discrimination (Art.2), 
the right to have his or her best interests taken into account in all actions which 
concern him or her (Art.3); the right to survival and development (Art,6); the 
right to have his or her birth registered, along with the right to acquire a 
nationality (Art.7); the right of children and their parents to leave any country 
and to enter their own for purpose of family reunification (Art 10); the right to 
participate in judicial and administrative proceedings affecting the child (Art. 
12); the right to special protection and assistance for children who are seeking 
refugee status or who are considered refugees (Art. 22) rights; the right to 
protection and care for children who are affected by armed conflict (Art. 38); 
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Second- the convention on the rights of the child has a specific provision 
dealing with children who are refugees or asylum seekers. 
Approximately half of the world's refugees are children action by the 
office of the United Nations high commissioner for refugees U.N.H.C.R. to 
protect and care for these children is central to the fulfillment of its mandate:' 
to ensure protection and health development of refugee children; to achieve 
durable solution which are appropriate to the immediate and long term 
development needs for refugee children. In recent years, the office has under 
taken a number of initiatives designed to assist staff in protecting the rights of 
refugee children, including: establishing the provisions of senior co-ordinator 
for refugee children and legal adviser (refugee women and children); issuing 
the U.N.H.C.R. policy on children (1993) and guidelines on protection and care 
of refugee children 1994; chapter 2 of the guidelines on protection and care of 
refugee children offers an overview of the rights of the child as instruments to 
protect refugee children and is referred to for further information. About 
granting for asylum and determination of refugee claim status; submitting the 
issue of protecting and assisting refugee children to the executive committee, 
which led to the adoption of specific conclusions number 47/1987 (Refugee 
children) and Number 59/1989 (Refugee children) as well as inclusion of 
specific references to the protection of refugee children in several other 
conclusions. 
Right to Asylum and Non-Refoulment 
Asylum- concept of asylum has developed from the Greek principle of 
"Asylon", which means "free from seizure". 
Early 20'*' century, the right to grant asylum was based on sovereign 
prerogative, and states had exclusive control over individuals in its territory. In 
the asylum case, the international court of justice ruled on the issue of Asylum 
78. Human Rights and refugee protection. Training Model, UNHCR, Part-II, June, 1996, pp.25-29. 
79. Refugee children: Guidelines on protection and care (UNHCR, Geneva 1994), para 1-3 and 10-
28, pp. 163-J 64. 
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and sovereignty and concluded that the refugee outside the territory of the state 
where the offence was committed, and a decision to grant him asylum, in the 
way derogates from the sovereignty of that state 
Contemporary considerations of sovereign discretion weighted on the 
modem day expression on asylum in the 1948 universal declaration of Human 
Rights (U.D.H.R.) Art. 14 (1) U.D.H.R. illustrated that "everyone has the right 
to seek and to enjoy in other countries asylum from persecution. 
Interestingly, the United Nations Commission on Human Rights, in their 
draft declaration on Human Rights, had included the right to be granted asylum 
as such. It was the third committee of the United Nations General Assembly 
that had amended it, in order to remove any implied obligation on any state to 
admit a refugee. Since states of post-second world war did not want to assume 
a legal obligation, they limited the asylum cause as the right to seek asylum." 
The Right of Asvlum vis-^-vis the right to asvlum 
The debate on sovereign discretion and the protection of refugees, led to 
the distinguishing of the right of asylum, i.e., the right to grant asylum, from 
the right to asylum, i.e. the right to be granted asylum. 
Sovereign authority had prevailed during the drafting history, and led to 
the dominance of the statistic conceptualization of right of asylum. While some 
international legal scholars of the positivist tradition have argued that states are 
generally under no obligation to grant asylum in international law, a persuasive 
naturalist view upholds the rights to asylum. The naturalist motions of 
sovereign co-operation and the interdependence of law and morality have been 
taking into consideration a more liberal view of soft, informal, non-consensual 
sources of law, such as the universal protection of basic human rights of 
refugees. 
Though the debate relating to the right of asylum and the right to asylum 
exists in parallel, both schools of thought accept asylum as a primary 
international legal obligation of protection. Therefore, the importance of this 
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debate is the consensus that a right to asylum would be a desirable addition to 
the international protection of refugees. 
Apart from the 1967 protocol widening the refugee definition in the 
1951/67 convention, and Art. 11 of the 1969 organization for American Unity 
OAU convention no other universal mechanism has strengthened the right to 
asylum. The soft law that is applicable in South Asia is Art III of the principles 
adopted by states under the auspices of the Asian African legal consultative 
committee (A.A.L.C.C). However, Art III reaffirms the sovereign right to 
grant of refugee asylum, while it fortifies the sovereign arguments, it must be 
mentioned that Art. II of the 1969 OAU convention goes further in urging 
member states.. .to receive refugees.^ " 
Asylum is a grant of entry and stay premised on a peaceful and 
humanitarian manner, and not to be regarded as unfriendly act. States is 
granting asylum act in fulfillment of their humanitarian duties. 
Non Refoulment 
Instead of right of asylum, state have accepted the obligation of non-
refoulment. The term non-refoulment is derived from the French term refouler; 
means to drive back or to repel, as of enemy who fails to breach one's defences, 
and refoulment originally covered recondition of individuals who had entered 
illegally or a refusal of admission to those without valid papers. Thus the 
modem usage of the term non-refoulment, or non-return, provides the most 
kind form of protection for a refugee, and assures despite to an asylum-seekers 
with a well founded fear of persecution in the country of origin. 
The principle of non-refoulment has been enshrined in Art. 33 of the 
1951/67 convention, it states: no contracting state shall expel or return 
(refouler) a refugee in any manner whatsoever to the frontiers of the territories 
where his life or freedom would be threatened on account of his race, religion. 
80. Sumit Sen, Liaison officer, UNHCR, Chennai, at 3"* South Asian teaching session on refugee law. 
National law school, Bangalore, 23-29* May, 2001. 
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nationality, membership of a particular social group or political opinion. 
Drafters of the 1951 refugee convention regarded non-refoulment on non-
return as a core principle. 
They were guided by the consideration that the return of a refugee to the 
country from where he has fled would be tantamount to delivering him into the 
hands of his persecutors and therefore no reservation to Art. 33 of the 1951/67 
convention. The exceptions and non-applicability is during emergency or in 
times of military conflict. The principle of non-refoulment is conditioned 
simply upon satisfying the well-founded fear criterion, where the entitlement to 
protection is based on the legal relationship of Art 1 and Art 33 (1) of the 
1951/67 convention. 
U.N.H.C.R. protection staff will be familiar with this provisions and 
with the debates concerning its scope and content. In brief protection against 
refoulment is available to: refugee recognized under 1951 convention; asylum 
seekers whose claims have not yet been considered; persons who have fled 
their countries and one entitled to protection under the OAU convention or the 
Cartagena Declaration, or who are otherwise in need of international 
protection; it is generally accepted that protection against refoulment also 
applied to persons arriving at the border even in situations of a large scale 
influx of refugees. Though, the 1951 convention was drafted with the 
individual asylum seekers in mend, not a situation of mass influx of asylum 
seekers; the OAU convention Article II (3) specifically includes a provisions 
prohibiting "rejection at the frontier" a similar provisions in included in Article 
3 of the United Nations declaration on territorial asylum adopted by general 
assembly in 1967 resolution (2312 XXII). The executive committee of the 
U.N.H.C.R. conclusion adopted in 1981 No. 6, 22, 30, have also reaffirmed this 
principal of insisting on the provision of temporary refugee, if not on durable 
basis, through the act of admission to large scale influx;*^ 
81. See, the convention relating to the status of refugees, Article 33(2). 
82. Human rights and refugee protection. Training iVlodel, UNHCR, Part-II, p. 152 
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Temporary refugee for humanitarian refugees has similarly been 
claimed as customary rule of international law by Prof. Perlus and Hartinam.*^ 
The intimate link between the 2 provisions (Article-1 and Art 33 of the 
1951 convention) has led to the universal recognition of the principle, and 
hence refoulment would always be exceptional and restricted 
Non-refoulment has progressively become a rule of jus-congens, and it 
must then influence the standard of treatment owed to refugees under 
international law even by non-signatories to the refugee conventions. It is 
generally accepted that the prohibition on refoulment is part of customary 
international law. 
Non-Refoulment as customarv in Law 
It is general and persistent practice of the states which is followed by 
them as sense of legal obligation; significance of non-refoulment as a norm of 
customary international law.*'* 
It also bends the states that are not parties to the convention; failure on 
the part on states to enact national laws does not stop from giving effect this 
principle as 'customary international law' as long is it does not contravene 
municipal laws; even non-parties acceptance of a norms customary character 
signifies that the subject covered by the norm, at least in principle, is governed 
by the norm, at least in principle, is governed by international law and is thus 
outside the domestic jurisdiction of states. So a consensus that a particular 
subject has an international character facilitates the acceptance of international 
human rights as standard behaviour; invocation of norms as both conventional 
and customary at least the rhetorical strength to the moral claim for its 
observance. 
83. Peerluss and Harthmann, Temporary refugee: emergence of customary norms', Vanderdilt, Journal 
of International law, vol. 26, p.551. 
84. Principle of non-refoulment and its application, group presentation by Dina Mani Pokharel, Sandan 
Gamage,.W.N..Amardasa, K.R. Karim, Darshika, Laakage, Tashi Gyapo, at 3"* South Asian 
teaching session on Humanitarian law and refugee law. National Law School, Bangalore 23-29* 
May, 2001. 
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There are a number of international instruments""'' and regional 
instrument*^ reflecting non-refoulment. 
Refugee Rights in Asia 
Principle concerning treatment of refugees as adopted by the Asian 
AfHcan Legal consultative committee at its eight session Bangkok and 
Addendun, provide rights to refugees as follows: 
Asylum to a refugees (Article III) "A state have the sovereign right to 
grant an refuse asylum in its territory to a refugee"; Right to return (Article IV), 
A refugee shall have the right to return if he is chosen to the state of which he 
is national or to the country of his nationality and in this event it shall be the 
duty of such state or country to receive him"; Right to compensate (Article V) 
refugee shall have the right to receive compensation from the state or the 
coimtry which he left or to which he was unable to return; Minimum standard 
of treatment (Article VI) A state shall accord to refugee treatment in no way 
less favourable than that generally accorded to aliens in similar circumstances, 
a refugee shall not denied any right on the ground that he does not fulfill 
requirement which by their nature or refugee is incapable or fulfilling, a 
refugee shall not be denied by rights on the ground that there is no reciprocity 
in regard to the grant of such rights between the receiving state and the country 
of nationality of the refugee. 
Model legislation on the status and treatment of refugee 
A recent attempt in the direction of laying down refugee rights came in 
the form of a model legislation on the status and of refugees, submitted to the 
85. Universal declaration of Human Rights, Article 14 ; U.N. convention against torture and other 
cruel in human or degrading treatment or punishment. Article 3; U.N. declaration on all persons 
from enforced disappearance. Article 8; U.N. Principle on the effective preventive and 
investigation extra legal arbitrary and summary execution (Principle 5); U.N. declaration on 
territorial asylum unanimously adopted by the General Assembly in 1967, Article 3(1); 
International convent on civil and political right. Article 7. 
86. OAU convention governing the specific aspects of refijgee problem in Africa of 1969, Article 
11(3); American Human Rights convention adopted in Nov, 1969, Article 22(8); Principles 
concerning the treatment of refugees adopted by the Asian, African consultative committee at its 
eight session in Bangkok in 1966, Article 111(3). 
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thirty fourth session by the AALCC Secretariat in 1995.*' Model legislation on 
the status and treatment of refugees have two options A and B for the rights of 
refugees, 
Option A as stated, the right or refugee stipulated by the international 
convention to which the state is a party and that customarily recognized by 
states will be respected and guaranteed as for practicable as possible. 
Option B stated, every refugee, till the time he stays within the country, 
shall have the rights, to a fair and due treatment, without discrimination as to 
race, religion, sex or political; opinion, or country of origin; to receive same 
treatment as it accorded to aliens in matters relating to movable and immovable 
property, education, right to transfer assets, right to engage in agriculture, 
industry, commerce etc., have the same rights as nationals of this country with 
respect to protecting their religion and the religious education of their children; 
to have fi-ee access to court of law including legal assistance. 
Refugee Rights in South Asia: 
Model national law provides standards of treatment of refugees in south 
Asia as right and duties of refugees (para-14) (a) every refugee so long as he or 
she remains within his country, shall have right to- fair and due treatment, 
without discrimination on grounds of race, religion, sex, nationality, ethnic 
identity, membership of a particular social group or political opinion: receive 
the same treatment as is generally accorded to aliens under the constitution or 
any other laws and privileges as may be granted by the central or state 
governments; receive sympathetic consideration by the country of asylum with 
a view to ensuring basic human entitlements; be given special consideration to 
their protection and material well being in the case of refugee women and 
children; choose his or her place of residence and move freely with in the 
territory of the country of asylum, subject to any regulation applicable to aliens 
generally in the same circumstances; be issued identity documents; be issued 
87. Bulletin on Humanitarian law and refugee law. Vol.2, No.2 (a),, July-Dec. 1997, p.405. 
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travel documents for the purpose of travel out side and back to territory of the 
country of asylum unless compelling reasons of national security or public 
order otherwise require; and be given the right to access to education, health 
and other related services, (b) every refugee shall be bound by the laws and 
regulations of the country of Asylum. 
Rights of refugee in India 
India represents the main center of refugee movement and has hosted 
millions of refugees over the past fifty years and is still facing acute refugee 
problem. India is neither a party to the 1951 convention nor it has a specific 
legislation on refugee law. It has however handled the issue at the political and 
administrative well.** 
Like the rest of the south Asian states, India has no domestic refugee 
law of procedure. The refugees are treated like other aliens. The word aliens is 
no where defined but it appears in the constitution of India, civil procedure, the 
citizenship act of 1955 and some other acts. The rights of aliens as regards 
entry into India are nearly non existence and the states handled the issue at the 
administrative level. Refugee problem are handled on the basis of 
administrative policies which through ad-hoc in nature and there has been no 
uniform treatment of refugees. 
The constituent of India guarantees certain fundamentals right, some of 
which are equally available to all persons, whether citizens or aliens, e.g., the 
rights to equality before law, the right not to be deprived of life or 
person liberty except according to procedure established by law, the protection 
against arrest and detention in certain cases, and the right to practice and 
propagate religion, subject to these rights, the parliament has the exclusive 
power to make laws with respect to aliens and related matters. 
The fundamental rights of India partake the charter of the civil and 
political rights of the universal declaration and the 1951 refugee convention.*' 
88. J. N. Saxena 'Refugee Rights, Bulletin on international humanitarian law, Vol.3, No.2 
89. M. K. Nawaz, The changing law of nations' Eastern law House, New Delhi. 2000. pp.53-54. 
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Refiigees are handled like other aliens by the foreigner's Act, 1946; the 
registration of foreigner's act, 1939; the passport (entry into India act, 1920; the 
passport act, 1967; the extradition act, 1963; and the citizenship act 1954, and 
the subject to domestic laws, governing the entry and stay of foreigners. 
Among the international Human Rights treaties, India is a party to the 
two international covenants as well as the international convention on the 
elimination of all forms of racial discrimination, the convention on the rights of 
the child, and the convention on the elimination of all forms of discrimination 
against women; India has also ratified the convention on the political rights of 
women, the convention on the suppression and punishment of the crime of 
apartheid, the convention on the non-applicability of statutory limitation to war 
crimes and crimes against humanity, and the convention on the prevention and 
punishment of the crime of Genocide, most recently, India acceded to the 1984 
convention against torture.'" Regional non-governmental organization or 
agencies such as SAARC laws have also taken interest in the subject in 
cooperation with U.N.H.C.R. 
These convention are binding on India in international law, but nation 
national law as they not been incorporated in national legislation and so 
refugees can hardly plead for their rights under the in spite of all these national 
and international legislation the rights of refugees, regarding the question as 
observed before the entry are nearly non-existence and only administrative 
regulations play any part. However, the policy of government permitting entry, 
into had stay thereafter and provide them with h rights as may be necessary for 
their stay in India has been quite liberal, of course, dependent on the economic 
condition of the country. 
90. Brian Gorlick Legal Officer, Sumbul Rizvi Khan, Associate Legal Officer, U.N.H.C.R., New 
Delhi, Bulletin on International Humanitarian Law and Refugee Law [vol. 2, No.2(A)] 

EXODUS OF TIBETANS TO INDIA AND HUMAN RIGHTS 
The refugee situation has become a classic example of the 
interdependence of the international community. It fully demonstrates how the 
problems of one country can have immediate consequences for other country. It 
is also an example of interdependence between issues. There is a clear 
relationship between refugee problem and the issue of Human Rights. First 
dimension of this issue is violation of human rights as origins of mass exodus 
and disregard for minimum rights of refugees and internally displaced persons 
is another dimension of the relationship. 
In this chapter we are going to deal with the first dimension of the issue 
of Human Rights and refugees that is violation of Human Rights as origin of 
mass exodus with special reference to Tibetans exodus to India. 
Violations of Human Rights are not only the major cause of mass 
exodus but also rule out the option of voluntary repatriation for as long as they 
persist. Violation of the rights of minorities and ethnic conflict is increasingly 
at the source of mass exoduses and internal displacement.' 
Human Rights are of prime concern. Tibet is perhaps the most gearing 
example of the Human Rights violations on the globe. All available evidence 
indicates that in Tibet, human rights violations continue to be on a large scale. 
The second half of the twentieth century is known as the era of 
decolonialization in which centuries long imperialism and colonialism were 
rooted out from vast Asian-African landmass and liberty, equality, rationalism 
and rule of law grew to become the order of the day. During the same time 
Tibet was turned into a land of unparalleled oppression and regression in the 
hands of China. It is one of the saddest ironies of our contemporary history 
why Tibet and Tibetan people were treated by the nations of enlightened world 
I. Human Rights & Refugees, Human Right factsheet No.20, pp. 2-3. 
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in the way it was treated, freedom and status of Tibet was considered as 
nobody's interest or responsibility and further how the dire implication of take 
over by the People's Republic of China were not grasped.^  
Tibet; 
Tibet existed as an independent state for almost two thousand year 
before the communist Chinese invaded and occupied the country in 1949. Tibet 
is situated at the very heart of Asia between China and India; covering a total 
area of 2.5 million square kilometers. It is inhabited by the Tibetan people with 
a culture and way of life totally different from that of the people of the 
neighbouring countries. Tibetans have developed a unique and rich culture and 
spiritual traditions, a distinct language and a large body of literature and 
exquisite works of arts .Tibetan civilization which goes back thousand of years 
is sophisticated and has made valuable contribution to the heritage of mankind 
Today, it is in danger of complete destruction at the hands of Chinese 
communities. Tibet's culture and national identity are being systematically and 
Deliberately destroyed. More than 1.2 million Tibetans have died in Tibet since 
1949 as a direct result of the chines invasion and acceptation. Over 6,000 of 
Tibetan's rich religious and other culture centers have been destroyed. His 
holiness the Dalai Lama, spiritual and political leader of the six million 
Tibetans, had to leave Tibet in 1959 and seek asylum in India. Around 80,000 
Tibetan refugees followed him at that time and sought refuge primarily in 
India, Nepal and Bhutan. 
Tibet a Glance^ 
Size 2.5 million square kilometers, which includes U-Tasng, Kham and 
Amdo provinces. "Tibet Autonomous Region"(TAR)., consisting 
of U-Tasng and a small portion of Kham, is 1.2 million square 
kilometers. The bulk of Tibet lies outside the "TAR". 
2. M.S.Gunipadas Wanny "Tibet and the world" Gopal Singh (ed.) National integration, Tibet House 
New Delhi, 1964 p.51 
3. Department of Information and International Relations, Central Tibetan Administration, 
Dharamsala, H.P., India. 
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Capital 
Political status 
Administration 
Province 
Relationship 
with PRC 
National flag 
Population 
Religion 
Language 
Literacy Rate 
Average Altitude 
Average 
Temperature 
Highest mountain 
Major Rivers 
Lhasa 
Occupied country and without United Nation 
representation. 
Under Chinese rule, Tibet is divided into the following 
administrative units: a) Tibet autonomous region., b) 
Qinghai Province., c) Tianzu Tibetan Autonomous 
Country and Ganna Tibetan Autonomous Perfecture in 
Gansu Province, d) Aba Tibetan-Qiang Autonomous 
Prefecture, Ganzi Tibetan Autonomous Prefecture and 
Mill Tibetan Autonomous Country in Sichuan Province, 
e) Dechen Tibetan autonomous Perfecture in Yunna 
Province. 
U-Tsang (Central Tibet ), Do-med (N.E. Tibet ) and 
Do-tod (S.E. Tibet). 
Colonial 
A mountain with two snow and red and blue rays over 
sun 
The total Tibetan population in Tibet is 6 million of this , 
2.09 million live in the "TAR" and the rest in the Tibetan 
area outside the "TAR". 
Buddhism 
Tibetan. The official language under occupation is 
Chinese. 
Approximately 25 per cent. 
4,000 meters or 13,000 feet above sea level 
July: 14°C (58°F) and January: -4°C (24°F) 
Chomolangma (Mt. Everest), 8,848 meters (29,028 feet) 
Yarlung Tsangpo (Brahamaputtra), Mekong, Indus, 
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Major Lakes 
Major 
environmental 
problems 
Native Wildlife 
Economy 
Bordering 
countries 
Political and 
religious leader 
Sutlej, Arun, Kamali, Salween, Yangtse. 
Tso -ngonpo, Nametso, Yamdrok -tso , Mapham Yumtso 
(Mansrover). 
Rampant deforestation; grassland degradation; poaching 
of rare and endangered species 
Tibetan antelope, wild yak, wild ass and Tibetan argali, 
blue sheep, black-necked crane, Tibetan gazelle, giant 
panda, red panda, golden monkey 
Tibetans: predominantly in agriculture and animal 
husbandry. 
India, Nepal, Bhutan, Burma, Eastern Turkistan and 
China 
His Holiness the Dalai Lama, in exile in Dharamsala, 
H.P., India. 
The Status of Tibet! 
At the time of its invasion by troops of the People's Liberation Army of 
China in 1949, Tibet was an independent state in fact and laws. The military 
takeover constituted an aggression on a sovereign state and a violation of 
international law. China's continued occupation of Tibet, with the help of 
several hundred thousand troops, represents an ongoing violation of 
international law and of the fundamental rights of the Tibetan people to self 
determination and independence. Tibet today is a country under illegal Chinese 
occupation. 
The Chinese Communist Government claims it has a right to the 
"ownership" of Tibet. It does not claim this right on the basis of its military 
conquest in 1949 or its alleged effective control over Tibet since then or since 
1959. The Chinese Government also does not base its claim to "ownership" on 
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the so-called "Seventeen-point Agreement for the Peaceful Liberation of Tibet" 
which it forced upon Tibet in 1951. 
China's alleged legal claim is based on historical relationships-primarily 
of Mongol or Manchu rulers of China with Tibetan Lamas. The main event by 
which China stakes its claim on Tibet occurred centuries ago: during the height 
of Mongol imperial expansion, when the Mongol emperors extended their 
political supremacy throughout most of Asia and large parts of Eastern Europe; 
and when Manchu emperors rules China and expanded their influence 
throughout East and Central Asia, including Tibet, particularly in the 
eighteenth century.] 
It is not disputed that at different times in its long history Tibet came 
under various degrees of foreign influence: that of the Mongols, the Gorkhas of 
Nepal, the Manchu emperors of China and the British rulers of India. At other 
times in Tibet's history, it was Tibet, which exercised power and influence on 
its neighbours, including China. It would be hard to find any state in the world 
today that has not been subjected to foreign domination or influence at some 
point in its history. In Tibet's case the degree and length of foreign influence 
and interference was quite limited. Moreover, the relationship with Mongol, 
Chinese and Manchu rulers, to the extent they had political significance, was 
personal in nature and did not at any time imply a union or integration of the 
Tibetan state with, or into, a Chinese state. 
However fascinating Tibet's ancient history may be, its status at the time 
of the Chinese invasion must be of course, judged on the basis of its position in 
modem history, especially its relationship with China since 1911 when the 
Chinese overthrew what they perceived as foreign Manchu rule and became the 
masters of their own country. Every country can go back to some period in 
history to justify territorial claims on neighbouring states. That is unacceptable 
in international law and practice. 
It is clear that, especially from 1911 till the Chinese occupation in 1951, 
there is no evidence of Chinese authority or influence in Tibet to support 
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China's claim. In fact, the preponderance of evidence shows precisely the 
opposite: that Tibet was to all intents and purposes a sovereign state, 
independent of China. This conclusion is supported by most legal scholars and 
experts eon the subject. 
The International Commission of Jurists "legal Inquiry Committee on 
Tibet reported in its study on Tibet's legal status, Tibet and the Chinese 
People's Republic (Geneva, 1960), that: "Tibet demonstrated from 1913 to 
1950 the conditions of statehood as generally accepted under international law. 
In 1950 there was a people and a territory, and a government, which functioned 
in that territory, conducting its own domestic affairs free from any outside 
authority. From 1913-1950 foreign relations of Tibet were conducted 
exclusively by the Government of Tibet, and countries with whom Tibet had 
foreign relations are shown by official documents to have treated Tibet in 
practice as an independent State". 
Forty years of independence is clearly a sufficient time for a country to 
be regarded as such by the international community. Many members of the 
United Nations today have enjoyed a similar or even shorter period of 
independence. 
Early History; 
According to Tibetan annals, the first king of Tibet ruled from 127 BC. 
but it was only in the seventh century AD that Tibet emerged as a unified state 
under King Songtsen Gampo and his successors. Tibet was one of the mightiest 
powers of Asia for the three centuries that followed. The peace treaty 
concluded between Tibet and China in 821 AD demarcated the borders 
between the two countries. The two sides solemnly pledged that the "great era 
when Tibetans shall be happy in Tibet and Chinese shall be happy in China" 
shall never be changed. The text of the treaty, both in Tibetan and Chinese, was 
inscribed on three stone pillars erected at Lhasa where it still stands, the second 
on the Tibet-China border at Gungu Mem, and the third in the then Chines 
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capital of Chang'an. Between the 9'*' and the 12* century, Tibet disintegrated 
into several principalities. Tibetan attention was focused on India and Nepal 
from where a strong religious and cultural influence brought about a major 
spiritual and intellectual renaissance. 
Relations with the Mongol Emperors (1240-1350V. 
The Mongol ruler Genghis Khan and his successors conquered vast 
territories in Asia and Europe, creating one of the largest empires the world has 
ever known. In 1240 Prince Goden dispatched an expedition to Tibet and 
invited one of Tibet's leading religious leaders, Sakya Pndita Kunga Gyaltsen 
(1182-1251), to his court and established an enduring Tibetan-Mongol 
relationship. Kublai Khan, who succeeded Goden Khan, embraced Tibetan 
Buddhism and adopted Drogon Choegyal Phagpa, nephew of Sakya Pandita, as 
his spiritual mentor. This Cho-yon (priest-patron) relationship resulted in 
Kublai adopting Buddhism as his empire's state religion, Aeende Pehaegpae 
became its highest spiritual authority. In gratitude, Kublai Khan offered his 
Tibetan lama political authority over all Tibet in 1254, conferring various titles 
on him. 
It is undeniable that Mongol emperors spread their influence over Tibet. 
But, contrary to the assertion made by China that in the mid-thirteen century 
Tibet was officially incorporated into the territory of China's Yuan Dynasty", 
none of the Mongol rulers ever made any attempt to administer Tibet directly. 
Tibet did not even pay taxes to the Mongol empire, and it certainly was never 
considered part of China by the Mongol emperors. 
Tibet broke its political relationship with the Mongols in 1350 when 
Phagmo Drupa succeeded the Sakya rule in Tibet. The Chinese regained their 
independence from Mongol rule and established the Ming Dynasty eighteen 
years after that. 
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Relations with the Manchus and Neighbours: 
Tibet developed no political relations with the Chinese Ming Dynasty 
(1368-1644). In 1642 the Great Fifth Dalai Lama, with the help of his Mongol 
patron Gushri Khan, became the supreme political and religious ruler of Tibet. 
Since then, Tibetans regarded him as their "Gongsa Chenpo" or "The Fifth 
Dalai Lama not only maintained a close relationship with the Mongols but also 
developed intimate ties with the Manchu Emperor in 1639, and his successor. 
Shunzi, who conquered China and established the Qing Dynasty (1644-1911). 
In 1653, the Fifth Dalai Lama paid a state visit to Peking at the 
invitation of the first Qing Emperor Shunzi. In an unprecedented sign of 
respect, the Manchu Emperor made a four-day journey outside his capital to 
receive the Tibetan sovereign and foremost spiritual leader of Central Asian 
Buddhists. On this occasion the Fifth Dalai Lama and the Manchu Emperor 
bestowed unprecedented high complimentary titles upon each other. 
The Dalai Lama agreed to become the spiritual guide of the Manchu 
Emperors, and accepted patronage and protection in exchange. This 'priest-
patron' relationship which the Dalai Lama also maintained with some Mongol 
princes, was the only formal tie that existed between the Tibetans and the 
Manchus during the Qing Dynasty. It did not, affect Tibet's independence. 
Throughout the Qing Dynasty, relations between Tibet and Manchu 
Emperors remained formally based on the priest-patron relationship. The 
Manchu Emperor readily responded to the appeals for help to drive out 
invading Dzungar Mongols and escort the newly discovered Seventh Dalai 
Lama to the Tibetan capital in 1720. 
Manchu forces entered Tibetan on three more occasions in the 
eighteenth century, once to protect Tibet against invading Gorkha forces from 
Nepal (1792), and twice to restore order after civil wars (1728 and 1751). Each 
time they came at the request of the Tibetans. These expeditions provided the 
Manchu Emperor with the means for establishing influence in Tibet. The 
Emperor sent representatives (amban) to the Tibetan capital, Lhasa, some of 
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whom tried to exercise influence over the Tibetan Government. At the height 
of Manchu influence in Tibet, which lasted a few decades, the situation was 
like that which exist between a super power and a satellite or protectorate, and 
therefore one which, though politically significant, does not affect the 
independent existence of the weaker state. Tibet was never in corporate into the 
Manchu Empire, much less, China, and continued to conduct its relations with 
neighbouring states on its own. 
Manchu influence in Tibet declined rapidly afterwards, rendering them 
unable to play any role when Tibet fought wars against invaders from Jammu 
(1841-182), Nepal (1855-1856), and British India (1903-1904). By the mid-
nineteenth century the Manchu emperor's role (and the related role of the 
amban) was only nominal. 
The unprecedented invasion of Tibet by Manchu troops in 1908 was a 
turning point in relations between Tibet and the Manchu emperor. Previous 
imperial military expeditions had come to assist the Dalai Lama or the Tibetan 
Government at their invitations. But this time, the Manchu emperor attempted 
to establish his authority in Tibet by force, largely to remove increasing British 
influence in Tibet. The Thirteenth Dalai Lama fled in 1910 to neighbouring 
India, but the occupation of Tibet was short-lived. 
Following the 1911 Revolution in China and the overthrow of the 
Manchu Dynasty, the imperial troops surrendered to the Tibetan army and were 
repatriated under two Sino-Tibetan peace accords signed in August and 
December 1912, respectively. The Thirteenth Dalai Lama reasserted Tibet full 
independence by issuing a proclamation in Lhasa in 1913 and also 
communicating with foreign rulers, including the British, Russian and Chinese 
and signing a treaty with Mongolia. 
Tibet in the Twentieth Century; 
From 1911-1950, Tibet successfully avoided any influence and 
maintained her full independence. On the eve of the Chinese invasion, which 
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Started at the close of 1949, Tibet possessed all the attributes of independent 
statehood recognized under international law: a defined territory; a population 
inhabiting that territory and a government capable of maintaining international 
relations. Tibet had its own head of state and system of government, judicial 
system, taxation, currency and postal systems, a foreign office and armed 
forces. 
The international relations of Tibet were focused on the country's 
neighbours. Tibet maintained diplomatic, economic and cultural relations with 
Nepal, Bhutan, Sikkim, Mongolia, British India, and independent India and, to 
a limited extend, with Russia and Japan. Relations with China remained 
strained. China waged a border war with Tibet, At the same time, the Chinese 
President repeatedly and formally urged Tibet and Nepal to join the Chinese 
Republic, thus admitting that Tibet was not, at that time, a component part of 
China. Yet at the same time to the rest of the world China all along claimed 
that Tibetans were one of China's 'five races'. 
In order to avoid a long drawn war between Tibet China, a tripartite 
conference was arranged with British mediation in Simla in 1913 where the 
three states met and negotiated on an equal footing. 
At the conference. Great Britain, anxious for peace in the north of her 
Indian borders, persuaded Tibet to agree to China's nominal suzerainty in 
exchange for China's pledge to respect the territorial integrity and full 
autonomy of Tibet. However, the Chinese Government refused to sign the 
Simla Convention. On July 3, 1914 the Tibetan and British plenipotentiaries 
initialed the Simla Convention and signed a Joint Declaration barring China 
fi-om any of the advantages which she might have accrued from the terms of the 
Convention. Tibet's status, therefore, remained what it was when she entered 
the Convention: that of an independent state owing no allegiance to China. The 
Simla Convention also constituted recognition by both Britain and China of 
Tibet's sovereignty and of its capacity to negotiate and independently enter into 
treaties on equal basis with other states. 
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In 1934, the Tibetan Government in Lhasa received the Chinese 
Mission, sent to offer condolences after the death of the Thirteenth Dalai Lama. 
A Chinese representative was then permitted to stay and was given a similar 
status as the Nepalese and British representatives in Lhasa. He remained until 
his expulsion from Tibet in 1949. 
During World War II, Britain, the United States of America and China 
requested permission to transport war material through Tibet to China. But 
Tibet insisted on maintaining neutrality and allowed only non-military goods to 
be transported through its territory. 
In 1947, a few months before the independence of India, Tibet was 
invited to participate in the Asian Relations Conference in New Delhi. The 
Tibetan delegation travelled on Tibetan passports and participated in the 
Conference as representatives of an independent state. In 1948, when the 
Tibetan Government Trade Delegation visited India, U.K., Italy, France, and 
the U.S.A., the delegates passports, issued by the Tibetan Government, were 
accepted by the governments of these countries as valid travel documents. 
When India became independent in 1947 it took over the British 
diplomatic mission in Lhasa and inherited the treaty relations of Britain with 
Tibet. Its recognition is clear from the following official communication the 
Indian Government sent to the Tibetan Foreign Office: 
"The Government of India would be glad to have an assurance that it is 
the intention of the Tibetan Government to continue relations on the existing 
basis until new arrangements are reached on matters that either party may wish 
to take up. This is the procedure adopted by all other countries with which 
India has inherited treaty relations from His Majesty's Government." 
Though Tibet never maintained extensive international relations, those 
countries with which it did maintain relations treated Tibet as they would any 
sovereign state. When Nepal applied for membership to the United Nations in 
1949, it cited its treaties and diplomatic relations with Tibet. Even the last 
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official Chinese Mission Head in Lhasa, Shen ZongUan, conceded that "since 
1911 Lhasa (Tibet) has for all practical purposes enjoyed full independence". 
The Invasion of Tibet: 
The turning point in Tibet's history came in 1949, when the People's 
Liberation Army of China invaded Tibet. On October 7, 1950, 40,000 Chinese 
troops attacked Eastern Tibet's provincial capital, Chamdo, and defeated the 
small Tibetan army. After two days, Chamdo was taken and Ngapo Ngawang 
Jigme, the Regional Governor, was captured. Over 4,000 Tibetan fighters were 
killed. 
The Chinese aggression came as a rude shock to India. In a sharp note to 
Beijing on October 26, 1950, the Indian Foreign Ministry wrote: 
"Now that the invasion of Tibet has been ordered by Chinese 
government, peaceful negotiations can hardly be synchronized with it and there 
naturally will be fear on the part of Tibetans that negotiations will be under 
duress. In the present context of world events, invasion by Chinese troops of 
Tibet carmot but be regarded as deplorable and in the considered judgement of 
the Government of India, not in the interest of China or peace". 
A number of countries, including the United States and Britain, 
expressed their support for the Indian position. 
Faced with the military occupation of eastern and northern Tibet, the 
defeat and destruction of its small army, the advance of tens of thousands more 
PLA troops towards Central Tibet, the Tibetan Government sent a delegation 
under Ngapo Ngawang Jigme to Beijhing for negotiations with the new 
Chinese leadership. This delegation was forced to sign the so-called 
"Seventeenth-Point Agreement for the Peaceful Liberation of Tibet" on May 
23, 1951. The delegation was not allowed to refer its terms to Lhasa for 
approval, and the Chinese even forged duplicate seals in Beijing and forced the 
delegation to affix them on the documents. Because it was signed under duress 
the agreement lacked any validity under international law. 
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The Tibetan Government withheld public repudiation of the agreement 
at that time. At his first opportunity to do so in freedom. His Holiness the Dalai 
Lama repudiated the agreement, when he set foot in India following his escape 
in 1959. 
The seventeen clauses of the "agreement", among other things, 
guaranteed that China would not alter the existing political system in Tibet and 
not interfere with the established status, function, and powers of the Dalai 
Lama or Pancham Lama. The Tibetan people were to have regional autonomy, 
and their religious beliefs and customs were to be respected. Internal reforms in 
Tibet would be effected after consultation with leading Tibetans and without 
compulsion. 
However, from 1951 to 1959, the Chinese occupation forces repeatedly 
violated the terms of the agreement and unleashed increasing repression in 
Tibet. The Communist Chinese imprisoned thousands of Tibetan religious and 
community leaders and destroyed hundreds of temples and monasteries. The 
increasing Chinese repression in northeastern and eastern Tibet forced Tibetans 
in that region to take up armed resistance, which soon engulfed the whole of 
Tibet. Soon the smoldering Tibetan discontent burst into open defiance of 
China, as tens of thousands of ordinary Tibetans spilled into the streets of 
Lhasa on March 10, 1959, demanding withdrawal of Chinese from Tibet. This 
set off the Tibetan National Uprising and a Tibetan resistance movement 
spread all over Tibet. China crushed the uprising and about 87,000 Tibetan s 
were killed in the Lhasa region alone. 
The March 10 Uprising resulted in the flight of His Holiness the Dalai 
Lama, members of his Government, and about 80,000 Tibetans into India, 
Nepal and Bhutan. In India he re-established the Tibetan Government. 
Despite so many years of oppression and atrocities, the spirit of Tibetans 
remain uncrushed, resolute and defiant. The Tibetans continue to resist Chinese 
rule in Tibet. From September 1987 till middle of 1995, there had been over 
200 popular4 demonstrations in Tibet against Chinese rule. Thousands of 
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Tibetans died in these demonstrations. Many more were jailed 
incommunicado/ 
Before the Chinese "occupation" in 1959, Tibet was a little known 
nation, and it was perceived by the world at large as a mysterious land, referred 
to as the forbidden land it attracted attention of outside world after China 
started its campaign to bring "cultural revolution" in the land of lamas, woes of 
Tibetans started with the introduction of reforms initiated by the communist 
regime of China to effect overnight change of a secular tradition into a modem 
secular society. This cultural arm twisting of Tibetan society by the Chinese 
soon developed into a full blooded political assault, finally resulting into a 
physical domination of Tibet by China to preserve an ancient political-cultural 
tradition. 
Violation of Human Rights in Tibet: 
Tibet used to be an independent state in history, and it lost its status of 
independence only after the "armed invasion" and occupation of Tibet was 
carried out by China in early 1950s... 
Thus "violating Human Rights in Tibet. All this nothing but distorting 
history and altering facts. It is known to all that Tibetan nationality is one of the 
56 nationalities in China with [a] along history. As early as the 13''' century, 
Tibet, as one of the main concentrated communities for Tibetans had become 
an administrative region of China and inalienable part of Chinese territory. 
Over the past 700 years or more, the successive central governments of China 
exercised affective sovereign control over Tibet. Since the beginning of the 
contemporary history though the imperialist and colonial forced adopted 
political and diplomatic measures are even launched armed invasions against 
Tibet, imposed pressures on the central government of China and drove wedges 
between local authorities in Tibet and central governments in an attempt to 
4. Tibet, an independent country under illegal communist Chinese occupation published by Tibet 
Voice, Dharamsala, H.P. India pp 1-10. 
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separate Tibet from China. They never succeeded in changing the fact that 
China possesses complete sovereignty over Tibet. No country in the world has 
ever recognized that so-called "independence in Tibet." 
In 1949, after they had reached being the Chinese communists 
proclaimed over the radio then revised position that Tibet was Chinese 
territory, the Tibetan people are indivisible part of the Chinese people. 
The Chinese, army which entered Tibet, had no qualms about killing in 
thousands and plundering and masses caring were committed wherever they 
went. 
The first impact of Peking's control was felt in the feverish construction 
of roads and highways, considered strategically important. The labour for this 
work was Tibetan men, women and children, laymen and works, most of them 
forcibly drafted. Up to 200,000 Tibetans were forced into these labour projects, 
one fourth of them are said to have died from cold, hunger and fatigue. For 
these projects the Chinese also destroyed consolidation holdings by 
indiscriminately using the tracks in the name of highway priority. Numerous 
religious monuments, shrines, and even houses of poor peasants that were in 
the path of highway or road were destroyed. 
Then started a campaign against Buddhism, it involved wanton killing 
of Lamas and layman and desecration and destruction of monasteries on large 
scale. In the Kham province alone 250 monasteries were destroyed and a large 
number of Lamas dragged to death. A large majority was sent to concentration 
camps in China. Over 20,000 Tibetan children were snatched from their 
mothers and deported to China for introduction.^  
It was during the Cultural Revolution that concerted efforts were made 
to eradicate the ethnic Tibetan culture and vandalize their religious treasures.^  
The so-called Cultural Revolution destroyed 95 per cent of the material 
5. Gopal Singh, ed., "Tibet in fragment autonomy under Peking in unmitigated. National Integration 
(new Delhi, Tibet issue, independence number 1964, p. 13. 
6. Ibid p. 14 
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manifestations to Tibetan Buddhism and caused immense suffering to the 
believers.' 
The Chinese after invasion imposed all kinds of socio-economic policy 
changes striking at the very root of the traditional Tibetan social fabric and 
economic life. The overwhelming evidence suggests that the Chinese totally 
disrupted an essential self sufficient society and caused, through their brutality 
and colonialism massive food shortage and widespread hunger as the masses 
were put to work to feed their new masters.' 
The new ruler in Tibet formed unique strategy with the aim of final 
solution to Tibetan problem by flooding the country with Chinese settlers, it 
had practiced discrimination in Tibet which is manifested in several forms as 
housing, health care, employment, freedom of movement. 
Besides, economic exploitation also continued in many forms like 
confiscation of lands and appropriation of crops. In short, the Chinese 
communists started milking Tibet as well as Tibetans.' 
By 1962 the commune system had already been established in several 
parts of Tibet on experimental basis. The Tibetans hated the system because 
under the crops and the land ceased to belong to them. The Tibetans now had to 
work where they were told to work give to the state what they were told to 
give, and even eat what they told to eat. The crash programmes known as 
Thorpe brunching which really means eat less and provide more'" was imposed 
on Tibetan people consequently countless number of Tibetans died of 
starvation. The cultural revolution decade saw large scale killings tortures 
distributions and plunders in Tibet the region of terror reached to the climax-
Tibetan people were humiliated and tortured" Tibetan looks the occasion as 
opportune movement to a hunch a campaign for regaining their independence. 
In 1969 there was independence uprising throughout Tibet which was 
7. New Time, 6* October, 1987. 
8. Stephens Carry International, Tibetan review May 1991, p.4. New Delhi. 
9. Dawa Norbu, Red Star over Tibet, New Delhi, 19i87, p. 213. 
10. Ibid,p.203 
11. Kunsang Palijor, Tibet: The undying flame (Dharamsala 1977). p. 76. 
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suppressed with brutal vengeance, resulting in the death of thousands and large 
scale arrests, tortures, imprisonment and destruction so much so that Lhasa was 
described a city of "Frightened hungry women".'^  
The cultural revolution decade Tibet suffer doubly as a result of 
revolution itself and as a result of suppression of the independence movement 
about which nothing was known to the outside world until much later. 
The facts, corroborated by policies and practices, speak otherwise. Over 
1.2 million Tibetan which is more than 20 percent of the total population have 
died since 1949 due to political persecution, imprisonment, torture, and 
starvation. Accounts of massacres, tortures and killings, bombardment of 
monasteries, extermination of whole nomad camps, are well documented. 
Deaths in prisons, and labour and concentration camps, based on testimonies of 
survivors, show that throughout Tibet about 70 percent of prisoners died. 
On human rights violations we need only refer to published studies by 
international human rights bodies over the last decade. The reports of Amnesty 
International, Asia Watch, and the periodic reports of the UN Commission on 
Human Rights' Working Groups all contain damning indictments of China for 
gross and persistent human rights abuses in Tibet. The annual sessions of the 
Geneva-based UN Commission on Human Rights, its Sub-Commission, and a 
number of other UN human rights bodies, regularly receive or hear accounts of 
China's violations in Tibet. Many international parliaments, including the 
European Parliament, have passed resolutions condemning China for gross 
human rights violations in Tibet. 
Independent organizations and specialist agencies monitoring Tibet have 
compiled a body of reports on arbitrary arrests; incommunicado detention; 
torture; judicial and extra-judicial killings; trails in gross contempt of 
democratic legal principles and procedures; forced prison labour' forced 
abortions and sterilization that deny Tibetan women their reproductive rights; 
denial of rights to freedom of movement and of speech, assembly and 
12. Tibet the facts, op.cit. p.29. 
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association; culture and religious right, etc. Tibet Information Network (TIN), a 
monitoring agency based in London, reported in May 1995 that approximately 
3,500 Tibetans had been detained since 1987 for political offences, about 99 
percent of them for non-violent expression of their opinions. These are only 
known detention. 
In contradiction to its claims that the human rights situation in Tibet is 
highly commendable, China has refused any independent inspection of the 
situation by international experts. A few government delegations visited Tibet 
on strictly conducted tours. Even so they reported manifest signs of abuses and 
denials. In November 1994, China for the first time permitted a UN human 
rights monitor into Tibet: the Special Rapporteur on Religious Intolerance of 
the UN Commission on Human Rights. He was permitted to meet with only 
one victim of Chinese human rights abuse; ordinary Tibetans were prevented 
from meeting him.'^  
The International Commission of Jurists found after a preliminary 
investigation, that there was prima-facie evidence that genocide was being 
conunitted the legal inquiry committee set up to investigate the available 
evidence, concluded that acts of genocide had been committed in Tibet is an 
attempt to destroy Tibetans as a religious groups. The commission further 
foimd that the Chinese authorities in Tibet had violated sixteen articles of the 
universal declaration of Human Rights.'^ 
United Nations General Assembly in its three successive resolutions in 
1959, 1961, 1969 ''expressed grave concern at the violation of fundamental 
human rights of the Tibetan people and the suppression of the distinct culture 
and religious life, and the autonomy, which the Tibetans had traditionally 
enjoyed. 
13. Tibet, An Independent country under illegal communist Chinese occupation, published by: Tibet 
Voice, Dharamsala- H.P., India., pp. 15-16. 
14. Tibet and the Chinese People's Republic, New Delhi, 1966, Legal Inquiry Committee on Tibet. 
pp.3-5 
15. United Nations General Assembly Resolution 1353 (XIV) New York, 1960, United Nations 
General Assembly Resolution 1723 (XIV) New York, 1961, United Nations General Assembly 
Resolution 2079 (XX) New York, 1965. 
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In Tibet, martial law was imposed in the capital, Lhasa, on 7 March, 
1989 following two days of violent confrontations after police attempted to 
stop a peaceful demonstrations after police attempted to stop a peaceful 
demonstration by a small group of Tibetan monks and nuns calling for Tibet 
independence. Eye witnessed described "ill organized" police savagely beating 
Tibetans and firing indiscriminately. By 9^ March the official death toll was 16 
but unofficial Tibetan sources estimated the over 60 people had died and more 
than 200 had been injured. Over 1,000 Tibetans were temperately arrested, 
though the authorities acknowledge no more than a few hundred arrests and 
there were reports of secret summary executions. Further arrests occurred in the 
following months. 
Evidence of persistent human rights violations in Tibet since pro-
independence demonstration started in September 1987, includes reports of 
numerous arbitrary arrests, long term detention without charge or trial and 
torture. 
It is now reliably established that over 1.2 million Tibetan have perished 
under Chinese rule since 1949 including nearly 1 million Tibetans tortured to 
death.'^ 
A variety of sources estimate that thousands of Tibetans have been 
arrested since the current wave of unrest which began various reports indicate 
that in successive years Tibetan demonstrators or anyone who showed slightest 
allegiance to Tibetan independence or nationalism, faced arbitrary arrest by the 
Chinese authorities. In fact it is likely that up to two thousand Tibetans were 
arrested during the March 1989 demonstration and in the early days of martial 
law.'^  
16. A Report prepared by The Scientific Buddhist Association for the United Nations Commission on 
Human Rights, Tibet the fact, Dharamsaia. 1990, p.XIII. 
17. A Report issued jointly by Uwasia and TIN Dfying the draggon,; China and Human Rights in 
India, London, March 1991, p.37. 
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Number of Political prisoners: 
Precise figures on the number of political prisoners are impossible to 
obtain because of the lack of freedom to monitor the situation which is further 
complicated by the Chinese official statements denying the existence of 
political prisoners in Tibet, Agency France-Press reported from Beijing, that 
China has for the first time released figures on jailed separatists in Tibet, 
reporting that 1025 people have been detained for taking part in anti-Chinese 
Riots since 1987, Xinhua said 121 people were sentenced to jail terms, 97 sent 
to labour camps and 807 were investigated and released after receiving an 
education.'* 
Many political prisoners are held on nominal criminal charges, only a 
fraction is charged as "counter revolutionaries". The Canadian nominee, Peter 
Bums unmasked China's claim that it has no political prisoners as they are 
termed instead counter revolutionaries as "reminiscent" of George Orwell's 
double think.*' 
Because of the revolving door policy estimated of the number of 
political prisoners fluctuate. Although many prisoners may be released, some 
will be imprisoned again after the next demonstration. Therefore at any given 
time, the number of long term political prisoners may be only a fraction of the 
number of Tibetans who have been imprisoned for shorter period of time. 
It is also difficult to determine how many prisons exist in Tibet. Chinese 
authorities claim that there is only one prison in Tibet autonomous region. But 
various reports contradict this. Four main prisons, one adult reform though 
labour camp and two juvenile reforms though labour camps are known to exist 
in the city of Lhasa. 
The list of Tibetan prisoners compiled by Asia watch and TIN between 
August and November 1991 confirmed 360 cases of detention.... By 
identifying the participation, their ages, occupation, organizational affiliations 
18. International Herald Tribune, Singapore 19*^  April, 1991. 
19. International Committee of Lawyers for Tibet "U.N. calls for medical checks on prisoners in 
China" Tibet brief, San Francisco, U.S.A. May 1993. vol. 3, No.2 p.4. 
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and sentences, the list make clear that vast majority of prisons terms were 
imposed for non-violent protests such as displaying the outlawed Tibetan flag, 
writing slogans on stones and walls, publishing and distributing leaflets, 
compiling prisoners list and talking to foreigners about repression in Tibet. 
Charges of collaborating with foreign reactionary elements; 
To Amnesty International's knowledge, the first trial of Tibetans 
Involved in pro-independence activities since September, 1987 took place in 
Lhasa in January 1989. The official New China News Agency announced at the 
time that 27 Tibetan had been publicly tried for offences related to 
demonstration in 1987 and 1988. One of these Yulo Dawa Tsering, a senior 
monk from Gunden monastery detained in December, 1987-was sentenced to 
10 years imprisonment and three year's deprivation of political rights on 
charges of collaborating with foreign reactionary elements. 
Tibetans who openly express political dissent to western tourists or who 
collect information about conditions in Tibet and try to forward it to the 
Tibetan government in exile or western human rights groups are particularly on 
rise. Forty-five years old Lampa Nhodrup, a Tibetan doctor, has been sentenced 
to 13 years in prison for copying out list of Tibetan detainees. He was 
convicted of espionage for passing on the name to Lhama Yangchen a Tibetan 
woman living in India. '^ 
In 1989 a Tibetan Teacher received 10 years sentence for a dinner party 
conversation about polities, with an Italian tourist Gendium Pinchen was 
arrested on May 13 when he had been collecting information on Human Rights 
ofTibetans.^^ 
Punishment for Taking part in; 
I. Protests - In August, 1989 the people's daily announced that 10 
Tibetans accused of offences related to the March 1988 protests in Lhasa had 
20. Asia Watch an Tibetan Information Network "Political prisoners in Tibet, London, Feb, 1992, p.l. 
21. Tibet news, (newsletters of Tibet support group U.K.. London) issue No.7, November, 1991, p.3. 
22. Times of India, 19* September, 1993. 
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been sentenced others were tried and sentenced during the following months. 
One named as Passang, was-sentenced to life imprisonment for taking part in 
the protest. 
II. Demonstrations-Amnesty International has received other reports of 
arrests and trials of Tibetan in the past few months. At least 16 Tibetan nuns 
were reported to have been arrested for demonstrating in September and 
October 1989, six of the nuns were subsequently sent to labour camps without 
charge or trial, after receiving administrative sentences of 3 years "re-education 
through labour" detention orders for re-education through labour are issued 
outside the judicial process by public security (police) officers and those thus 
punished can not question the grounds for their detention or appeal against it in 
a court of law. Several other Tibetans including four monks and one young 
student, were assigned to term of three years re-education through labour" 
between September and December 1989 for their alleged participation in 
demonstrations. 
United States based human rights watch in their world report 1992 
described Tibet as a region where repression continued" with more arrests of 
Tibetans autonomous region (TAR) and the Tibetan region of Gansu and 
Qinghai provinces. '^' 
III. Making counter revolutionary propaganda- Another violation 
highlighted by the Asia watch which gives an account of dozens of students 
monks teachers and nuns arrested for advocating independence for Tibet of 
making counter revolutionary propaganda, many of them have been sentenced 
to harsh prison terms or sent to labour camps. 
According to Amnesty International including 10 monks from Drepung 
monastery were tried on counter-revolutionary. Charges for alleged pro-
independence activities, those arrested recently include five students from 
Lhasa. No. 1 middle school who were arrested on 8 December 1989 for 
23. Asia Watch "An annual review of development and Bush Administration's policy on Human rights 
world wide" human rights watch world report. Report 1992, (China and Tibet). 
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allegedly setting up in March 1989 a counter revolutionary group called the 
Gangchen (mountain range) Youth Association and putting the poster in 
various places in Lhasa. No punishment against them has been announced. 
Incitement of others; 
If any Tibetan is found involved in any activity as attempting to 
encourage others to be politically acting they have punished and dealt with 
cruelty by authorities. 
Two prisoners- Tsering Ngodrup, a 59 year old restaurant worker 
serving a 12 year sentence, and Dawa Drolma, a female teacher at a Lhasa 
school serving an unknown term have been officially sentenced for 
encouraging children to sing reactionary song. Fifty-seven year old woman 
Ama Phurbin is believed to have arrested after she organized a prayer 
ceremony to commemorate a demonstrator who had died earlier.^ "* 
Possessing of Political or Religious propaganda material: 
Since much of the unrest in Tibet is blamed on infiltration's by agents of 
the Dalai Lama, the authorities have made a concerted effort to proscribe and 
intercept almost any audio, visual or written material being brought into Tibet, 
particularly if it is written by or refers to the Dalai Lama. Topgyal a tailor 
arrested in April for possessing a video cassette of the Dalai Lama, was 
reportedly severely beaten while held in communicate in Police custody in 
Lhasa.^ ^ 
Making or distributing pro-independence posters; 
Tibetans suspected of opposition to the government continued to be 
arrested. Agyal Tsereeing a monk, was sentenced to 18 months imprisonment's 
for allegedly printing and distributing a leaflet advocating Tibetan 
independence.^ ^ 
24. TIN news update, 18* Feb, 1992 
25. AI, Index, pol 10/01/1991. p.66. 
26. Ibidp.6S 
Chapter IV: Exodus of Tibetans io India and Human Rights/ 170 
Displaying and prosecuting the Tibetan flag; 
The Tibetan national flag has been an important rallying point for 
Independence activities in Tibet. In November 1989, a monk from Ganden 
monastry called Tinesin was sentenced to 3 years reeducation through labour 
for among other things, possessing a Tibetan flag. '^ 
Crimes of violence: 
Particularly in relation to the demonstration in March 1989, some 
protectors have been convicted of the crime of beating, smashing and looting. 
On 13 September 1989, Tibet daily a nonacid that Pasang, aged 22, had been 
sentenced to life imprisonment for attacking pedestrians as on 7 March 1989, 
committing a series of specified looting from shops and shouting reactionary 
slogans.^ * 
Torture and ill treatment of prisoners: 
Amnesty International has received reports about the torture and ill 
treatment of prisoners, which includes testimonies from political detainees who 
were released in late 1988 or early 1989 and others. They allege that many 
detainees were subjected to torture, including sever beating shocks with electric 
batons and prolonged suspicion by the arms. Some detainees were said to have 
died as a result of torture one detainee, Tseten Norgye a married bookkeeper 
that was arrested in Lhasa in April or May 1989 reportedly suffered a severe 
eye injury as a result of torture of torture. He was reported to have been 
arrested after police found a mimeograph machine in his house, which they 
alleged was used to print literature advocating Tibetan independence. He is 
held in Lhasa's Chakpori detention center and is not known to have been 
charged. 
27. Defying the dragon, op.cit. p.34. 
2S. Ibidp.39. 
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Despite China's ratification of the United Nations convention against 
torture^', Human Rights groups including international and Asia watch report 
that the use of torture on Tibetan political prisoners in common/" Various 
methods and instruments of torture and ill treatment have been described by 
former political prisoners who had been subjected to them include savage 
beating, shocks with electric prods and other such mistre3atments, says Asia 
watch. '^ 
One refugee from eastern Tibet, who was a victim of the Chinese, 
described thirty-three methods of torture employed on prisoners.^ " The internal 
party documents also admits that the officials have devised new forms of 
punishment^ ^ according to the report by professor Peter Kooijmans, a special 
rapporteur to the United Nations commission on Human Rights in Geneva, 
several people were kept standing for 14 days during interrogation and then left 
hanging in the air for two more days and nights.^ ** 
There are many victims who have been hanged by the thumbs and 
ankles, or wrists and with arms tied behind backs- a position known as "flying 
airplane". The use of electric cattle prods against Tibetan detainees had 
prisoners is wide spread. The Asia watch published the first substantive 
account of their use in February, 1988 report. Human Rights in Tibet, since 
then the substantive reports of their use have been frequent, ^ ^ 
In prisons, many forms of cruel and degrading treatment and method of 
torture for the purpose of extracting information have been reported the 
methods most commonly used were severe beatings, shocks with electric 
29. Information office of the State Council Human Rights in China Beijing Review (Beijing) 
November, 1991. 
30. Times of India, (courtesy New York Times) 27"" June, 1992 
31. Patriot 29* May, 1990. 
32. Tibetan Bureau, briefing paper op.cit. p. 12. 
33. H'O Phan "to control others first control yourself, internal party study document in Tibetan issue 
No. 2, September, 1989. 
34. Bangladesh Observer, Dhaka, 23"* Feb, 1989. 
35. Imprisonment in Tibet, Petra K. Kelly Gent Bastian and Pat Aielio eds.. "The Anguish of Tibet" 
Berkeley, 1991, p. 119. 
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batons and the use of shackles deprivation of sleep and food, exposures to 
extremes of heat or cold and being forced to adopt exhausting postures.^ ^ 
All released prisoners agreed that food was insufficient and of such poor 
quality that it caused diarrhoea and other digestive disorders.^' 
Custodial Deaths; 
The Amnesty International has reported several cases of prisoners dying 
as a result of torture, including that of Tenmzin Sherpa who is believed to have 
been tortured to death in prison in mid March, 1988, pictures of his face when 
his family came to collect him in the morgue further substantiated this claim.^ * 
Lhakpa Tsering was said to have died in Drapsi prison on 15 December 
1990 shortly after he refused to accept an order to inmates not to make 
dissident statements during an excepted visit of a western journalist.^' 
Laba Dunzhum, Tibetan political detainee had died at the people's 
hospital in Lhasa in November 1991, after being transferred there from Gutra 
detention centre. He had been arrested in 1989, and was reportedly tortured in 
detention. He was in suffering from a ruptured spleen and other injuries.'*" 
Unlawful detention, unfair trial and violations of the right of prisoners of 
conscience. In August, 1989, Amnesty International published a report entitled 
"preliminary finding on killings of unarmed civilians arbitrary arrests and 
summary execution since 3 June 1989." Which described Amnesty 
International's concerns about human rights violations in China since early June 
1989, when heavily armed troops moved into the centre of Beijing to suppress 
pro-democracy protests, killing many unarmed protestor and by standards. 
Serious violations of Human Rights continue to occur in China and 
Amnesty International has not recorded any significant improvement since 
August 1989. Though releases have occurred, thousands of people continued to 
36. Times of India, J3 July, 1993. 
37. Defying the dragon, op.cit. p.52. 
38. cited in Auckerly Blake and Kerr, op.cit.. p. 125. 
39. Defying the dragon, op.cit. p.53. 
40. Times of India, 13 July, 1993. 
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be imprisoned throughout China for their participation in the pro-democracy 
protests of 1989. There have been further arbitrary arrests and prisoners 
continue to be detained in communicate without charge or trial, imprisoned or 
executed after unfair trials. Martial law was lifted in Beijing on 10 June, 1990, 
but no measures of clemency or redress have been announced for those 
imprisoned as prisoners of conscience, subjected to prolonged detention 
without charge or trial for political reasons, or sentenced to imprisonment or to 
death after unfair trials. Indeed the laws, which permit such violations to take 
place, remain in force. 
Amnesty International estimates that at least 1000 people were killed 
and thousand more injured in Beijing in early June 1989 when troops fired into 
crowds of protesters and by standers. The vast majority of them unarmed. 
Amnesty International believes that many of these killings were extra 
judicial executions. The results of a deliberate decision by those in authority to 
suppress the peaceful protests even if this mean widespread killings. The 
atmosphere of tension, which followed the military operation, made it 
impossible to determine the true death tool. Thousands of people were 
subsequently detained throughout China in connection with the protests, 
including many prisoners of conscience, and most were held incommunicado 
for long periods. Some were reported to have been severely beaten or torture by 
soldiers or police dozens were officially reported to have been sentenced to 
death or to terms of imprisonment after trials which were summary and unfair 
and secret executions were also reported. 
Article 37 of China's constitution stipulates.... No citizen may be 
arrested, except with the approval of or by decision of a people's procurator or 
by the decision of people's court and arrest must be made by a public security 
organisation. Unlawfijl detention or deprivation or restriction of citizen's 
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freedom of the person by other means is prohibited, and unlawful searches on 
the person of citizens are prohibited."*' 
But, the rule of law in Tibet is subordinate to the higher political goal of 
dealing the perceived conspiracy to 'split the motherland'. The media further 
encourages the view that may one arrested for suspected nationalist activities 
does not deserve to be protected by law. The attitude of the media is as follows: 
the activities of stirring up divisions and Tibetan independence are in essence 
traitorous and treasonable activities.... If you (separatist) continue to do evil 
and continue to be incorrigibly obstinate, you will never escape punishment by 
the people and law."*^  
Under the Chinese rule in Tibet, prisoners are not informed of the 
ground for their arrest and their right to legal protection. Police rarely produce 
the detention arrest or search warrants specified in the PRC criminal procedure 
Law(45)'*^ if warrants are presented, they are usually in Chinese, even if the 
suspects only understands Tibet. In most cases, families are not informed; 
Lobsang Dawa, 36 year old businessman living in Chungalin Trongsa in north 
Lhasa disappeared on 1 September, 1993.... His family was unable to find out 
where he was until 20 September, when police informed them that he had been 
imprisoned on suspicion of involvement in the Tibetan independent 
movement.'*'* 
Under such a legal system, incommunicado detention is extremely 
frequent and almost routine in Tibet. It is often hard and impossible for 
relatives to locate detained or arrested person. This can take months and years. 
Evidence of arbitrary arrests and incommunicado detention, often resulting in 
disappearances and summary executions are cited in the 1990 report of the 
Anmesty International which points out over 1000 people including prisoners 
41. Zheng Chinjian and Xerirala Hyima "Hu Reg: Past and present. Beijing Review. Feb 29, March. 
1992. 
42. Safeguard the unity of the motherland, oppose stirring up division, Tibet Daily 10/3/88. Cited in 
Defying the dragon, op.cit., p.31. 
43. Ibidp.32. 
44. Tibet Bureau briefing paper, op.cit. p. 10. 
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of conscience, were arrested under Martial Law imposed in Lhasa in March 
and that some of them were summarily executed"/^ 
The Chinese authorities have not disclosed the total number of people 
detained, tried or executed throughout the country since the June crackdown on 
pro-democracy protesters. At least 6,000 arrests have been officially reported 
throughout China, but the real number of those detained is believed to seem 
into tens of thousands. Between 8,000 and 10,000 people are said to have been 
detained in Beijing alone. The majority in June and July-although some sources 
suggest that around 4,000 were released after various periods in detention for 
interrogation. Arbitrary arrests, however, have continued. Since September, 
Amnesty International has received numerous reports about students, 
academics and others arrested in various places in China for their alleged 
activities in connection with the pro-democracy protests. Few such arrests, 
however, have been confirmed by official sources. 
The arbitrary detention or imprisonment of people involved in peaceful 
political or religious activities is facilitated by a number of provisions in 
Chinese law and by practices which, while contrary to the letter of the law, 
have become the norm in the People's Republic of China. In is common for 
instance, for people to be detained by police for weeks or months without 
charge in breach of the procedures for arrest and detention laid down in China's 
criminal procedure law. A 1957 law, which was updated with new regulations 
in November, 1979, also permits long term detention without charge or trial: it 
provides for the detention of people considered to have anti-socialist views or 
to be "hooligans" in camps or prisons for up to four year for "reeducation 
throughout labour. Detention orders for public security (police) officers' issue 
those subjected to "re-education through labour" outside the judicial process. 
China's criminal law (1980) also includes provisions, which are used to 
imprison people for the peaceful exercise of their basic human rights. Article 
98 and 102, in particular, provide punishments ranging from deprivation of 
45. cited in Assembly of Tibetan People's Deputies Dharamsala, Ref. No. 59/OS/1PU/93 p.3. 
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political rights to life imprisonment for people charged with organizing or 
taking part in a "counter-revolutionary" group or with carrying out "counter-
revolutionary propaganda and agitation". These two articles, as well as others, 
have been used in the past to imprison people whom Amnesty International 
considers to be prisoners of conscience. Those detained are believed to be held 
incommunicado, Chinese law does not permit access until the trial starts. It is 
also common for prisoners to be denied visits from their family until the trial-or 
in some cases until the trial starts. It is also common for prisoners to be denied 
visits from their family until the trial some detainees are reported to have been 
severely beaten by soldiers or police after arrest, and many are feared to have 
been tortured or ill-treated to force them to confess to crimes or to denounce 
others. 
Amnesty International has long been concerned about the occurrence of 
torture and pointed out that the absence of sufficient safeguards of detainee's 
rights in Chinese law contributed to a pattern of abuse. It recommended the 
introduction of several safeguards, in particular that limits be placed on 
incommunicado detention, but none of these safeguards have yet been 
introduced in China. 
In Chinese trial system dependents are not given adequate time and 
facilities to prepare a defence and in most of the cases trial proceedings are not 
made public defence argument when permitted, is restricted to appeal for 
mitigation of punishment, not for pleading innocence. The people's courts are 
generally guided by communist party pronouncements in their sentencing the 
Tibetan nationalist, TIN said those sentenced were not represented by lawyers 
during the trials. The group quoted the court document as saying that stem 
sentences were imposed in order to protect the dictatorship of the proletariat to 
pressure the unification of motherland, and to crack down severely on the 
criminal activities of the counter revolutionaries in their attempt to separate the 
motherland (49).^ ** 
46. Bank of Post, 27 December 92. 
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Administrative detention by passes the courts and therefore, lacks the 
rudimentary procedural safeguards of a proper trial. The punishment is decided 
by the conmiittee for administration of re-education through labour which 
includes officials from the civil and administration and work units, but is 
dominated by representatives of the public security bureau (50)/' 
Some of these arrested since June 1981 were sentenced to death or 
imprisonment after unfair trials in June 1989, the supreme people's court called 
on local courts to try quickly and punish severely those involved in the counter-
revolutionary rebellion using 1983 legislation that provides for swift and 
summary procedures with little opportunity for defence in the trials of 
"criminals who gravely danger public security." This legislation allows the 
courts to bring dependants to trial without giving them a copy of the indictment 
in advance and without giving advance notice of the trial or issue summons in 
advance to all parties involved-including defence lawyers. Furthermore, trials 
are often a more formality as the verdicts are usually decided in advance. The 
well known practice of "verdict first, trial second" has been acknowledged by 
top Chinese legal officials in late 1988. This practice, as well as the use of 
torture to induce confessions and the extreme limitations on the role of defence 
lawyers, have been criticized by members of the Chinese legal profession in 
numerous articles published in the official legal press since 1987. 
Violation of Freedom to Religion; 
Asia watch also says that there are strict controls on the practice of 
religion in Tibet, especially aimed Buddhists activities in leading pro-
independence demonstrations'*^ then started a campaign against Buddhism, it 
involved Wanton killing of Lamas and laymen and desecration and destruction 
of monasteries on a large scale. In the Kham province alone 250 monasteries 
were destroyed and a large number of Lamas dragged to death. A large 
47. Defying the dragon, op.cit. p.36. 
48. Patriot, 29 May, 1990. 
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majority was sent to concentration camps in China. Over 2,000 Tibetan 
children were snatched from their mothers and deported to China for 
introduction.'" 
Since 1949, China systematically tried to eradicate religion by razing 
religious institutions, destroying sacred objects, killing and imprisoning monks 
and nuns and prohibiting all religious practices. This is because they could not 
tolerate any manifestation of religion, the more so when it was obviously 
irresponsible from Tibetan national identity.^ " 
The so called Cultural Revolution destroyed 95 percent of the material 
manifestation of Tibetan Buddhism and caused immense suffering to the 
believers.^' 
China acknowledge that out of more than 2700 monasteries existing in 
Tibet in 1959,550 remained in 1966 and only 8 were still standing by the end of 
cultural revolution'^  while the Tibetan Government in exile claims that in all 
over 6000 monasteries were destroyed.'" 
In the early 80s when the elate Hu-Yaobang then Chinese C.C.P. 
General Secretary scornfully compared the manner in which it behaved to a 
distinguished from of colonialism. Since then, freedom of worship-vital for this 
extremely religious people is controlled but guarantee finances the renovation 
of temples and monasteries.''* 
Tibetan took the opportunity and started rebuilding monasteries at 
frantic pace. So in order to control the pace of reconstruction, Chinese 
49. Gopal Singh, ed., Tibet in forment Autonomy under Peking is unmitigated National Integration 
(New Delhi, Tibet issue, independence Number 1964, p. 13. 
50. A Report prepared by the Scientific Buddhist Association for the United Nations Commission on 
Human Rights, op.cit. p. 10. 
51. Norbu, op.cit. p.265. 
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authorities have often required that Tibetan secure prior approval from the 
Government.'^  
In general reconstruction is discouraged except few major monasteries 
which is valuable for the benefit of 80,000 tourists a year who arrive on the 
nine weekly flight from Chengdu and Kathamandu a reconstructed monastery 
is only marginally restored and that is has placed limit on the number of people 
who may become monks.'^  
The inability of monasteries to function as genuine centres of learning 
and transmission of Buddhist teachings one of the foremost concern of all the 
monks. Lobsang thokiney, a monk from Tibet's eastern Amdo province who 
left Tibet for study said, "because the Chinese had limited the number of monks 
who could join his monastery and restricted the use of some sacred texts.'' 
Qualification for admission includes some, but not necessary all of the 
following: the candidate should be 18 years old, Should love the country and 
communist party, the candidate's parents must give their consent, former 
approval by monastery's DMC must be obtained, local authorities must give 
their consent, a clearance from the public security Bureau must be obtained, the 
candidate and candidate's parents must have good political background, the 
candidate must have been raised in certain geographic area, size limits are 
another area of oppressive restrictions placed on monasteries. Official 
government limits are characteristically less than 10% of the original number 
of monks.'* 
Before 1959, there were 7700 monks were recalling the time when 
Drepung may have been the largest monastery in the world "new there are only 
about 300" said by a monk.'' 
55. Maclnys, Religion in China Today (Htv/ York, 1989) p.46, cited in, John Ackerly "The 
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Preaching religion anywhere other than reHgious sites is prohibited by 
iaw^ whether religious teachings or ceremonies are permitted within 
monasteries, however depends largely on local country and district officials. In 
general, small teachings or initiations are tolerated. Gathering that are too large, 
or too enthusiastic, or which could be a focus for nationalist sentiment run the 
risk of being summarily banned. The conduct of religious activities on an 
increasing large scale in branded as 'abnormal' regarding these activities the 
policy of freedom of religious belief is not to protect them but to constrain 
them. '^ 
Language and Education; 
Under Chinese legislation, every nationality is at liberty to use and 
develop its own language and writing system. The governments assists 
minorities in arranging cultural education using their own languages and 
writing system and is helping the ten minority nationalities that have no writing 
systems to devise one. Under Article 6 of the Chinese code of criminal 
procedure, citizens of every nationality are entitled to use their own language 
and writing system in conducting legal proceedings. 
Theoretically, since Tibet had the status of an autonomous region, 
official and business dealing should have been conducted in Tibetan as well as 
Chinese. In practice, it rarely worked out this way. Pancham Lama complained 
in 1988 that for the past 30 and more years, no importance had been attached to 
the use of the Tibetan language.^ ^ 
In July 1988, it was announced that henceforth, Tibetan would be the 
official language of government in the TAR. In July 1989, the "Nationalities 
Language and character work office" was established to try to implement and 
supervise the country's policy on ethnicity, language and character.^ ^ The 
60. Beijing Review 14 August, 1989, cited in Ackerly, op.cit. p. 11. 
61. Shing Life Daily Wangming Ribao, Beijing 9 March, 1988, cited in defying the dragon op.cit. 
62. June Tentel Dreyer, Trust in Tibet' current History (Philadelphia, U.S.A.) September, 1989, 
p. 282. 
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regulations on the study, use and development of the Tibetan language. 
Promulgated by the TAR government in March 1989 furthers promoted the use 
of Tibetan language in government meeting and communications, school and 
judicial proceedings. 
However, irrespective of all these promises and laws considering 
Tibetan as the first language of T.A.R. have not displaced Chinese as the 
Dominant language for commerce, government and education.^ 
The inequalities built into the education system become apparent when 
student graduate to the middle school at the age of 12. Children who attend 
Tibetan medium primary schools must compete in middle school against 
Chinese whose mother tongue is the medium of instruction. The difficulties for 
Tibetan students are described by an English teacher who conducted teacher 
training in Lhasa in 1987-88, either child become so adept at Chinese that 
his/her own language is pushed into a poor second place. Thus, reinforcing the 
supposition that the Tibetan language (and thus Tibetan identity) is inferior to 
Chinese language (and thus Chinese identity) or, the child's Tibetan remains 
his/her better language.... Thus reducing him/her to an academically inferior 
position in the class. Non-mastery of Chinese is equated with stupidly and 
within the school system means non-mastery of math's, physics, geography and 
so on," 
In late 1988 Chine published statistics dealing with the educational 
situation in the TAR in 1987 and listed 121000 elementary school students out 
of which 90% of 109,000 were Tibetan; and three institutes of higher learning 
with 2,860 students, of whom 66% were Tibetan.^ Obvious, the decline in 
percentage of Tibetan in the TAR is due to the decreased emphasized on the 
Tibetan language in middle and higher institute. This has led to defacto 
64. Xinhua 17 March 1989 cited and defying the dragon op.cit. p.84 
65. Defying the Dragon: op.cit. p.8S. 
66. Xizang Jiangi Mixu Jiaoyo Tixi Dazhongciao Yiyu Shiliuwan, Rehmin Rbiao, December 1988, 
cited in Asia Watch, p. 163. 
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discriminatory conditions*' that are produced when Tibetans are Ibrccd to 
complete for jobs and positions against native speakers of Chinese on the basis 
of their abilities in what is at best a second language for most of them officials 
and factory mangers who could speak only Chinese tended to prefer employee 
who could speak Chinese, and this excluded many Tibetans.** 
Population Control; 
1992 Regulations on Birth control in the Tibet Autonomous region, 
issue in nay says that Tibetans in towns in TAR are allowed only two children, 
as long as the mother is at least 22 when she has the first child, and 25 when 
she has the second. The regulations describe the birth of third children, which 
leads to 500 Yuans fines as "strictly controlled."*' 
Apart from the monetary fines and administrative punishment, the 
Tibetans are subjected to large scale forced abortions and sterilization. Sources 
from Tibet speak of hospitals being dubbed "Butcher's shops" by the native due 
to the large scale of foetus killings in them.'" 
Chinese population control initiatives in Tibet are blatantly engenic, 
insidiously racist and coercive. These policies from part of superstructure of 
Chinese culture genocide in Tibet formulated upon the principles of political 
repression, coercive birth control and population transfer. 
The regulations insists that birth control work should rely mainly on 
ideological education and the government's white paper on Tibet says that 
forced abortion is forbidden but the threat of physical force underscores the 
texts of the regulations. It is implicit within the quota system now imposed on 
cadres, which was increased in 1990." 
China's birth control policy in Tibet is difficult to ascertain because of 
the lack of first hand evidence which is further complicated by the differences, 
67. Ibid p. 164. 
68. South China Morning Post, Hongkong, August. 1988, cited in Dreyer op.cit. p.283. 
69. TIN News update 5 October, 1992, p. 10. 
70. Central Tibetan Secretariat "Human Rights abuses in Tibet" Tibetan Review, September. 1988, p.l 
71. TIN news update 2 October, 1992. 
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in formally announced policies and the manner of their implementation. The 
People's Republic of China does not always publish its birth controls 
directories. However, 1992 regulations on birth control document state that 
"birth control was already in force in the Tibet autonomous region (TAR) 
contrary to the Beijing claim that minority groups in Tibet.... Are exempt from 
family planning.'^ 
In the decision on how to strengthen the work of birth control issued by 
the Central Committee of the communist party on 12'*' May 1991 eugemics 
which aims at selective breeding is cited as the third of three primary objectives 
in China.... in order to rise. The economic and cultural standard and national 
quality in the minority areas, birth control must also be implemented amongst 
minorities, the detailed demand and method to be decided by each autonomous 
region or province.^ ^ 
Irresponsible birth control policies in Tibet have resulted in a high 
degree of coercion to carry out the policy. Tibetan families who reportedly 
exceed the quota for children have faced financial fines and administrative 
punishments. The residence card denied to unauthorized children is vital to 
gain access to schools, health care and government employment, and the lack 
of ration card, means that food staples such as grain must be bought at n on-
subsidised prices on the open market.'^  
The Tibetans fears this policy as another form of imposition of birth 
control, which is accentuated by an official statement in 1990. Tibetan has 
many mentally defective children.'^  
Against this background when the Tibetans intensified their struggle for 
freedom and human rights China's response was classic knee jerk reaction of a 
colonial regime by sending more forces to repress the dissent, economic 
liberalization or no liberalization what happened on 27* December, 1987, 5 
72. TIN news update 5 October. 1992. 
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March, 1988, lO'^  December, 1988 and 5^ March 1989 bears the testimony of 
the Chinese crackdown and brutal repression of non-violent protests. On 9 
March, 1989 martial law as imposed. However, it was lifted after one year but 
it continues to exist all in but name. 
The tremendous discounts burst forth by the middle of 1956 in Karmapa 
area followed by other areas. Chinese reacted sharply and jet fighters and 
bombers went into action several times as repression increased the Dalai 
Lama's power and jurisdiction were curtailed. In March 1959 there was a 
massive demonstration in Lhasa. On 17-18 March 1959,Dalai Lama escaped to 
India with his thousands of supporters. The Brutal repression followed and 
rebellion had been crushed within 2 days Chinese army's intelligence reports 
admit that the PLA killed 87,000 members of the Tibetan resistance in Lhasa 
and surroundings area between march and October 1959 alone. 
From 1951 to 1959, the Chinese occupation forces repeatedly violated 
the term of agreement and unleashed repression in Tibet. The increasing 
Chinese repression in north-eastern and eastern Tibet forced Tibetans in the 
region to take up armed resistance which soon engulfed the whole Tibet tens of 
thousands of ordinary Tibetans spelled in to the streets of Lhasa on March 10, 
1959 demanding with draw of Chinese from Tibet. This set off the Tibetan 
National uprising and a Tibetan Resistance movement spread all over Tibet 
Chinese crushed the uprising and about 87,000 Tibetan were killed in the Lhasa 
region alone. The March 10 uprising resulted in the flight of the Dalai Lama 
members of its Govt, and about 80,000 Tibetans into India, Nepal and Bhutan. 
Tibetan Exodus to India: 
The Tibetan Reftigee comes to India in March 1959 from Tibet along 
with the Dalai Lama their spiritual, temporal and theocratic head. The Tibetan 
refiigees was accompanied him in large numbers in to exile in India and its 
neighbouring states of Nepal, Bhutan, and Sikkim have now lived for more 
than a generation in their new surroundings. Their children have been bom and 
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educated without contact with their homeland depending solely. On the 
memories of older generations for their knowledge of the land of snow. Since 
the present Chinese rulers of the Tibet have virtually sealed the country off 
from the outside world, only a handful of persons have in recent years been 
added to the original group of 50,000 which now has been estimated around 
1,10,000 refugees.''** 
According to the latest estimates the Bureau of the Dalai Lama, there are 
approximately more than 1,10,000 refugees in India. The ministry of 
Rehabilitation however is not sure of such a number on account of the 
migratory nature of Tibetan Refugees.'' 
No accurate census has therefore been made and figured provided by the 
Bureau of Dalai Lama in India, have felt to take the estimate of the Bureau as 
accurate, we notice that the Tibetan from a trickle compared to the refugee 
streams from west Pakistan and East Pakistan. 
The arrival of the Dalai Lama was a historical event not only for more 
than one lakh of Tibetans living in exile but also for the world. According to 
Nikhil Chaudhary, "the Dalai Lama's Dramatic Arrival in India along with the 
nearly a hundred thousand of his followers was an event whose full historic 
significance was perhaps not fully perceived at the time by most political 
observers. It was not just a leader of a country being forced to become a 
refugee in another country. The entire mystique of the Tibetan politics 
suddenly comes out into the open before the entire world."'' 
Regarding the motives that made Tibetans leave their country, 
Palakshhappa who interviewed a number of refugees in Mundgod settlement in 
Kamataka state has mentioned the following: 
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The first was that there was an acute feeling of anxiety about the future 
of Tibet and its people. They were apprehensive of the fact that their rich 
culture would loose its identity as Tibetans under communists. They would not 
be allowed to practice Buddhism. 
The second and more specific reason was that many Tibetans heard of 
the massacre of Tibetans on a large scale because they did not toe the line of 
communism. 
The third reason the Chinese were said to be coercing the Tibetans to 
take a bride or a groom firom the Chinese. This measure was aimed at 
destroying their race of which the Tibetans are so proud. The fourth reason was 
the information that their spiritual leader the Dalai Lama had taken refugee in 
India. The fifth reason was that the Chinese had planned the annexation in such 
a way that the families were split among themselves. Thus the occupation of 
Tibet by the Chinese had created a sense of insecurity which drove them to 
immigrate.*" 
In 1956, the Dalai Lama re-established its Government in exile in India 
on modem democratic principles. On September 2, 1960 a popularly elected 
body of People's representatives, the Tibetan Parliament in exile, was 
constituted in 1963, a draft constitution for fiiture Tibet was promulgated.*' 
Under the leadership of the Dalai Lama, gradually the Tibetan 
Administration took shape in India. Out of the need to look after the welfare of 
the Tibetan refiigees. Though its collective and systematic efforts and 
administration has been trying its best to preserve Tibet's national and cultural 
identity among the refiigee community. In terms of international law, however 
the status of the Tibetan administration, which operates from Dharamsala in 
Himachal Pradesh, and the Bureau of Dalai Lama's which operate from Delhi. 
80. T.L. Palashappa, op.cit. pp. 16-17. 
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Today the Tibetan Government in exile functions as a variable 
Government and has all the departments and attributes of a free democratic 
government 82 
Tibetans in exile at a Glance; 83 
Population 
Head of State 
Legislature 
Executive 
Administration 
Judiciary 
Election Schedule 
131,000 scattered over India, Nepal, Bhutan and 
other countries. 
His Holiness the Dalai Lama 
Assembly of Tibetan People's Deputies (46 MPs.) 
The Kashag (Cabinet) heads the following major 
departments: Religion and Culture, Home, Finance, 
Education, Security, Health, and Information & 
International Relations. 
Democratic and popularly elected. 
Tibetan Supreme Justice Commission. 
Assembly and Cabinet elections every 5 years. 
Seat of Government Dharamsala, Himachal Pradesh, North India. 
Govt. Income 
Economy 
Literacy 
Religion 
Legal Status 
Annual voluntary contributions business revenue 
and other donations. 
Agriculture, agro-industries, handicrafts, carpet 
weaving, sweater business and service sector. 
70 percent (by 1992 census in India Nepal and 
Bhutan) 
Over 99% Buddhist, some Bonpos and a tiny 
number of Muslims and Christians. 
Stateless 
Military and Police None 
82. Ibid p. U. 
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Representative 
Offices 
Official Journals 
Independent 
Journals 
NGOs 
New Delhi, New York, London, Paris, Geneva, 
Budapest, Moscow, Kathmandu, Canberra, Tokyo, 
Pretoria and Taipei. 
Sheja and Tibetan Freedom (Tibetan), Tibeat Desh 
(Hindi), Tibetan Bulletin (English and Chinese), 
Actualities Tibetaines (French), Al-Nashra-tul-
Tibbatiya (Arabic), Tibet Tsushin (Japanese 
Rangzen, Dolma (Tibetan & English); Tibetan 
Review, Tibet Journal, Lungta, Cairn (English); 
Tibet Times, Tibetan Affairs, Nyenbchen Thangla 
(Tibetan); Junges Tibet, Tibet Forum (German), 
Human Rights Update (English) 
Tibetan Youth Congress (TYC); Tibetan Women's 
Association (ITWA) and Tibetan Freedom 
Movement, Tibetan Centre for Human Rights and 
Democracy. 
Central Tibetan Administration: 
The Central Tibetan Administration (CTA) was first established on 29 
April 1959 in Mussoorie as the continuation of Independent Tibet's 
Government. In May 1960, the CTA was moved to Dharamsala in northwest 
India 84 
The Tibetan people, both in and outside Tibet, recognize the CTA as 
their sole and legitimate government. It is also being increasingly recognized as 
the legitimate government of the Tibetan people by parliaments around the 
world. 
The CTA spearheads the Tibetan people's struggle to regain their 
freedom. It also looks after the welfare of some 130,000 Tibetans in exile. The 
84. DIIR Information Sheet, DIIR General Enqauiries, Central Tibetan Administration. Dharamsala, 
H.P. India. 
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CTA functions according to the modem democratic principles of its 
constitution, which was adopted by the popularly elected legislative assembly 
known as the Assembly of Tibetan People's Deputies. 
Constitution; 
The constitution of the Tibetan exile community is known as the Charter 
of the Tibetans in Exile. It is the supreme law governing the function of the 
CTA. The Assembly of Tibetan People's Deputies adopted the Charter on 14 
June 1991. The Charter draws heavily on the UN Universal Declaration of 
Human Rights and provides for equality before the law and the enjoyment of 
rights without any discrimination. The Charter provides for a clear separation 
of power between the CTA's three organs: judiciary, legislature and executive. 
Judiciary; 
The highest judicial organ of the Tibetan exile community is the Tibetan 
Supreme Justice Commission. The Commission is responsible for adjudicating 
all civil disputes within the Tibetan exile community unless they are seen to be 
in contravention of the laws of the host countries. In order to ensure the 
independence of the judiciary, the three highest officials of the Justice 
Commission are appointed directly by the Dalai Lama. 
Under the Supreme Justice Commission are five Circuit Justice 
Commissions that cover six zones where the exile population is scattered. The 
lowest-level courts are known as the Local Justice Commissions of which there 
are 62 covering all the Tibetan settlements. 
Legislature; 
The Assembly of Tibetan People's Deputies (ATPD) is the highest 
legislative organ of the Tibetan exile community. It consists of 46 members, of 
whom 43 are elected directly by the exile Tibetans and three are nominated by 
the Dalai Lama. The Assembly meets twice a year during which it passes new 
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laws or amends or repeals the old ones. The Assembly session also serves as an 
important forum for the people's representatives to discuss and criticize the 
activities of the executive. Under the ATPD are local assemblies in 38 major 
Tibetan communities. 
Executive: 
The Kashag is the highest executive body of the Tibetan exile 
community. The head of the Kashag is known as Kalon Tripa. He/she is elected 
directly by the Tibetan diaspora. The Kalon Tripa, in turn, nominates his 
cabinet colleagues, numbering not more than seven, and seeks the ATPD 
approval for their appointment. 
Under the Kashag are the major departments of the CTA: Department of 
Religion and Culture, Department of Home, Department of Finance, 
Department of Education, Department of Security, Department of Information 
and International Relations, and Department of Health. 
Constitutional Bodies; 
The constitutional bodies are autonomous organs of the CTA. Their 
heads are appointed by the Dalai Lama and are answerable only to him. The 
CTA has three constitutional bodies: Election Commission, Public Service 
Commission and the Audit Commission. 
The Tibetan Administration in India has been established with a view to 
take care of the Tibetan refugees in India, Nepal, Bhutan and Sikkim and at the 
same time pressure their separate entity. Although the new administration 
claims to be the Govt, of Tibet in exile the Government of India has refused to 
acknowledge is as such the new administration was decentralised into separate 
departments each with its own portfolio of responsibilities and administrative 
functions and with considerable freedom in day to day decision making or the 
cabinet in important matters of polity and general supervision. 
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The administration of the Dalai Lama is based at Dharamsala, Himachal 
Pradesh his temporary headquarters and is made up several bodies. The actual 
work of the administration is divided into the five department offices they are: 
the council of Religious and cultural affairs of His Holiness the Dalai Lama, 
the home and Rehabilitation office, the council for Tibetan Education, 
information and Publicity office, security and personnel office. 
In addition to these five offices, there are the office of Tibet in New 
York and Geneva and the Bureau of His Holiness the Dalai Lama in Delhi, all 
three of which come directly under the Kashag. 
These is also the office of the charitable trust of His Holiness the Dalai 
Lama in Calcutta which manages the funds of the Tibetan Govt, in exile and 
come directly under the authority of His Holiness.*' 
The Tibetan administration in exile has been functioning on the basis of 
the norms and patterns of the traditional "Tibetans Policy". The supreme 
authority is vested in the Dalai Lama and the Kashag. As a Government is in no 
doubt a cripple since it doe not have any formal recognition fi-om the Govt, of 
India or other nations of the world. But whatever is its international status, the 
Administration commands the allegiance of the Tibetan refugees who look 
upon it as the Government of their country in exile to the refugees the presence 
of the Dalai Lama at the top invests the administration with the traditional 
prestige and authority.*^ 
It is only during the exile Tibetan for the first time got exposed to the 
modem ideologies and values before that concepts like democracy, socialism 
and modernization where alien to them. Sudden exposure to the modem world 
was a dramatic experience for the first generation to refugees. Now they are 
fully exposed to modem ideas after living outside to their own country for 
more than 38 years. Credit must be given to first generation of the uprooted 
85. A report of ten years Rehabilitations of T.R. 1956-1959. Published by the Bureau of Dalai Lama, 
Dharamsala, H.P. India,, 1969, pp.5-10. 
86. Rajiv Jaisawal, Tibetan Refugees in India, A sociological study of continuity and changes, Centre 
for the study of social system. School of social science, J.N.U., 1977. 
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Tibetan who had striven hard to keep the old spirit alive many factors 
contributed in maintaining the tradition, mongoloid feature being the one. They 
become a part of the Indian social scene yet they are distinct.*^ 
The Dalai Lama as a symbol of Tibetan identity gave purpose and 
morale strength to the Tibetan society, both in Tibet and outside Tibet. The 
very purpose accepting refugee status by the Tibetan in exile to maintain their 
identity, even after 38 years of residence, they hope to go back to their 
motherland. This is the determination which maintained the distinction of the 
Refiigee community in India. India is a place or origin of Mahayana Buddhism, 
still the Tibetan have maintain the distinct identity.** 
In the traditional Tibet society, right from the individual to the nation, 
almost everyone took, reftigee in the three precious games, i.e. Buddha, 
Dharma, and Sanghar. The fourth refiigee was the Lama, who symbolized all 
the three. 
In that sense Tibetans who fled to India are not ordinary reftigees. They 
have taken refiigee not as individual alone but rather than as a national policy 
that was escaped the destruction taking place in Tibet and has sought and been 
given the protective mantle of a neighbouring friendly country. The 
extraordinary and unique strong of the Tibetans in India is a strong that 
demonstrated the vitality of Tibetans cultures and the people the one hundred 
thousands who fled with their leader the Dalai Lama fi-om Tibet across the 
Himalya to the safety of a land with its own great religious traditions a land 
originally the major sources of Tibetan Buddhism. 
Since than more than one lakh Tibetans are living as refiigees in India 
trying hard to preserve their traditions against many odds. The Dalai Lama, 
their moral strength, in the centre in whom their hope to revive the golden past 
lies, he is the light of their lives. Despite the hardship of leading life in an alien 
land amongst distinct ethnic and cultural groups, Tibetans have been able to 
87. Ibid p. 10. 
88. Ibidp.2. 
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maintain their cultural unique still they can not but absorb influences of the 
outside world. 
Since 1959, after the Dalai Lama's exile, over three decades have 
passed, the imique culture of Tibetans have undergone various changes, but 
essence remained the same. It is of sociological interest, to understand the 
under current of the exile community their sprit and their capacity to survive 
without losing their identity. 
In fact the Dalai Lama is the only unifying force amongst the faction 
ridden Tibetan Refiigees. He is still commands total allegiants of his people. 
Yet the flux of reftigee-hood have not spared the traditional values and attitudes 
relating to the institutions of the Dalai Lama. A survey of a perceptual changes 
could very well start from the changed mental orientations of the Dalai Lama 
himself. Thus although the Tibetans have displayed remarkable capacity to 
adjust themselves to the host country and remain self-sufficient, economically. 
This adjustment process does not seen to have eroded the Tibetan community 
feeling. However, the generation gap that is witnessed in the Tibetan 
community to day has provided much causes of concern for the older 
generation of Tibet who fear an erosion of Tibetan culture and values due to the 
impact of Indianization and Westernization among the young. 
The highlighted political consciousness of the Tibetan youth's also 
reflected in the increasing frequency of demonstrations in front of the Chinese 
embassy in Delhi. The Tibetan Youth Congress recently issued a warning to 
the Indian Government to resist from any move to negotiate with China over 
the land that belongs to the Tibetans. 
The increasing political consciousness of the Tibetan youth has forced 
the Dalai Lama also to differentiate between religion and politics. In a recent 
interview for Asia world he even expressed his willingness to accept a 
communist system of government provided the freedom of religion is left to the 
individual. He also been trying to rally Tibet more in the name of Tibetan 
nationalism rather than on the name of Tibetan religion. He goes on to state 
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that the reports of foreign journalists are not accurate because their tours and 
itinerary were conducted by the Chinese authorities and their interpreters were 
selected by them. He states that even the Tibetan communities residing Tibet 
unhappy with Chinese domination for the Dalai Lama, there exist common 
grounds between Madayana Buddhism and the original Maxsiam. 
Thus it appears that the religious basis of their communal identity is 
slowly giving way to the political nation of Tibetan nationalism. This has come 
about in no small measure due to Westernization and Indianization process 
being witnessed among the Tibet youth in India. All these support to view that 
"The culture of an immigrant community is not simply a carry over of its 
traditional culture, but the result of interactions between this and the receiving 
societies" (quoted in Bangkok post 1976- op.cit) that this has occurred in spite 
of the Tibetan administration's efforts to preserve their culture reinforces 
position. 
In general, however, they maintained their culture and religious 
practices. One another has written that the ability of the Tibetan refugees to 
build and found in foreign lands numerous monasteries of a remarkably high 
architectural standards and their success in developing viable monastic 
communities similar to those of Tibet is one of the miracle of the two twentieth 
century. 

PROTECTION OF TIBETAN REFUGEES IN INDIA: 
ADMINISTRATIVE AND LEGAL ASPECTS 
Protection of refugees in today's world is a much more complex 
undertaking than it was fifty-two years ago when the 1951 convention relating 
to the status of refugees was drafted. Today's refugees are not only those 
individuals who satisfy the definition in the convention or in UNHCR's statute, 
they are victims of all sorts of conflicts, placing the structures and institutions 
of international protection under stress. Global and unpredictable, but tragic in 
their persistent appearance, refugee movement have evoked a variety of 
governmental response. In the past, open lands and free migration greatly eased 
the problem of finding refugees. Refugees then were considered immigrants 
and not a special class of problem. Today, however, refugees often have no 
place to go. It is true that the majority of the world refugees today are fleeing 
from violent conflict and chaotic breakdown of civil order in their home 
countries. They need, at a minimum international assistance and protection for 
the duration of the violence and disorder that displaced them, followed by 
assistance to reintegrate in their own societies when conditions permit them to 
return from permanent exile which is neither necessary nor desirable for most 
people in these circumstances. 
However, the essential elements of international protection are 
admission to safety, exemption from forcible return, non-discrimination, and 
assistance for survival. With growing numbers of people in need of protection, 
these principles are more important then ever.' 
History is witness to involuntary mass migrations since the dawn of 
civiliijation. The concept of refugeehood and asylum have a long history. It has 
I. Manik Chakrabarty, Human Rights and Refugees Problem Laws and Practices, Deep and Deep 
Publications Pvt. Ltd., New Delhi, p. 141. 
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been in existence for at least 3,500 years and is found, in one form or another in 
the texts and traditions of many different ancient societies.^  
India is one of the few countries in Asia which has provided 
humanitarian assistance to milHon of refuges of the world since its 
independence in 1947. It has been confronted with stupendous tasks of relief 
and resettlement of refugees, and the country can well be proud of the fact that 
it handled and has been handling these situations fairly well according to 
international standards. 
Indian philosophy is a universal philosophy of love, compassion and 
brotherhood. From the ancient period, India is the land of moral philosophers, 
and all the resources of human rights, are found in the moral ideas of a society. 
In early period, respect towards humanity, was a code of conduct in the Indian 
society. In the "Atharveda" it is mentioned that "All have equal rights in 
Articles of food and water. The Yoke of the chariot of life is placed equally on 
the shoulder of all. All should live together with harmony supporting, one 
another like the spoke of a wheel of the chariot connecting its rim and rub".^  
Indian has long served as a safe-haven for refugees of different types, 
probably the earliest example in Indian history is the reception of the Aryans 
from central Asia in about 1600 BC. Whether it was political persecution, 
economic calamities, or environmental crises that triggered the mass exodus of 
the Aryans is not clear at this point of time, but it is possible that the economic 
factors influenced the Aryans flight as mush as other. Then followed the mass 
migration, due to religious persecution of Zoroastrians from Persia to India in 
8* century." 
It was the right of every sovereign state who felt strong enough to 
maintain its position among the community of states to give protection to 
anyone who had surrendered and taken refugee or shelter for the sake of his 
2. The State of the World's rcfiigees "the challenges of Protection, Penguin, New York, 1993, p.33. 
3. Manki Chakrabarty, Human Rights and Refugees Problem Laws and Practices, Tripura University, 
Agartala,p. 141. 
4. M. K. Nawaz, The changing law of nation, an Indian focus. Eastern law house. New Delhi, 2000, 
p.71. 
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life. Both secular and sacred literature abounds in legends which establish that 
it was scared duty of king to shelter and to protect, to protect the refugee or 
"Saranagat" at all times. The "Mahabharat" also speaks of the sacred duty of 
refusing to surrender a fugitive or a refuge to the enemy.' 
It is absolutely true that India is geographically, politically, socially and 
economically vulnerable to the influxes of refugees. Here it may be mentioned 
that India is long open terrain and rambling border with Pakistan, China, Tibet, 
Bhutan, Nepal, Bangladesh and Burma make it difficult to have an effective 
control over the movement of people across the borders. 
The tradition of refugees fleeing from their homelands continued even 
after India's independence. Towards the close of 50's India granted, in the face 
of Chinese objections, asylum to Tibetan refugees incurring in the process 
hostility of People's Republic of China and in 70's it played host to millions of 
Bengali Refugees from the erstwhile East Pakistan. The 80's witnessed periodic 
inflow of Tamil refugees from Sri Lanka. Today, the refugee population in 
India is about 260,000 persons. The largest group comprises of 100,000 
Tibetans, 64,000 Sri Lanka, Tamils 44,500 Chakmas from Bangladesh, 19,000 
Afghans and 1,000 of other nations mainly fi-om Iran Somalia, Sudan and 
Myanmar.^  
First refugee problem in recorded history of India was experienced by 
the state of Kerala. During the early 4'*' century, members of 80 families were 
forced to flee from Syria, and they landed on the Kerala coast. The then 
Monarch of the state gave them not only asylum but protection as well. They 
have completely integrated themselves in Kerala.' 
At present in 1999 India hosted more than 292000 refugees this included 
16,000 Afghanese from Afghanistan, 65,000 Chakmas from Bangladesh, 
30,000 Bhutanse from Nepali origin, 50,000 Chin indigenous people from 
5. Nagendra Singh, Indian and International law: Ancient and medieval, S. Chan, New Delhi 1973 
Vol.1 p.48 
6. The Statistics are quoted from Brian Gorlick's Refugees in the context of Human Rights. A 
perspective from south Asia, monographed, 1997. 
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Myanmar and nearly 300 former pro/democracy student activists from 
Rangoon and Mandalay region of Myanmar, 1,00,00 Sri Lankans Tamils 
(70,000 in camps and 30,000 outside), 1,10,000 Tibetan and some 700 refugees 
from other countries. 
More than 5,20,000 people are internally displaced in India due to 
political violence including some 3,50,000 Kashmirese and more than 1,70,000 
others of various Athenicities displaced in north-east India.* 
The problem of refugees has always been the subject of bilateral 
negotiations so far as India is concerned, it has been the boast of India and a 
rightful boast that India has always welcomed refugees and absorbed them in 
the mainstream of life; from time immemorial people belonging to different 
races profession, different religions and hailing from different countries have 
come to India and none of them has been turned away from its shores. They 
have mingled, merged and got lost in one common humanity and become a part 
of India. 
Like the rest South Asian countries India has neither signed nor ratified 
the 1951 UN Convention on refugees nor signed the 1967 protocol. India also 
has no national law for refugees. In the absence of a legal regime, the Indian 
judiciary has commendably intervened in some cases of refiigees and asylum 
seekers in accordance with international law, the Indian constitution which is 
celebrating its 51" anniversary this year, is a monumental visionary document 
in which the protection of life liberty of all persons including aliens is 
enshrined. Courts in some instance applied constitutional provisions and some 
of the international conventions, which India has ratified to ensure the 
protection of the basic right of refugees and asylum seekers. The interventions 
of the national and state Human Rights commission on behalf of refugees have 
complemented the role of refiigees in protecting refugees, at the same time, the 
democratic environment in India permits public litigation on behalf of refugees 
7. K.T.Thomas, inaugural address report judicial symposium on refugee protection. November 13-U 
1999, pp. 11-12. 
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and the vibrant human rights civil society groups have vigorously defended the 
rights of asylum seekers and refugees. 
In India the refugees are treated like other aliens under the foreigners 
Act and Passport Act and are subject to domestic laws governing the entry and 
stay of foreigners. In most of the cases the refugee problems are handled on the 
basis of administrative policies. However, the Indian Supreme Courts has held 
that refugee as asylum seekers cannot be sent back to their country of origin 
where their life and liberty may be at risk. This Supreme Court judgment and 
several other judicial orders passed by Indian courts provide some legal 
security to refugees in India. 
Indian Legal System and Refugee Protection: 
Structural Aspects: 
Indian Judicial system and existing laws to the Refugee Problem 
Before the commencement of Indian constitution: 
After the partition of India and before the commencement of the Indian 
Constitution, certain legislative and administrative measures were taken to 
mitigate the sufferings of the millions of people who crossed the borders 
between India and Pakistan. Some of the laws that were enacted during the 
period between 1947 and 1950 include following: 
a) The East Punjab Evacuees (Administration of Property) Act, 1947; 
b) The Patiala Refugees (Registration of Land Claims) Ordinance, 
2004; 
c) The U.P. Land Acquisition (Rehabilitation of Refugees) Act, 1948; 
and 
d) The East Punjab Refugees (Registration of Land Claims) Act, 1948. 
Some of the earlier enactment like the Registration of Foreigners Act, 
1939 and the Foreigners Act, 1946 continued with necessary amendments. 
8. Tapan K. Bosc, Protection of refugees in south Asia need for legal framework, SAFHAR paper 
series 6, January 2000, pp.21-22. 
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After the commencement of the Indian Constitution, quite a number of new 
legislation were also passed which include the following: 
a) The Immigrants (Expulsion from Assam) Act, 1950; 
b) The Administration of Evacuee Property Act, 1950; 
c) The Evacuee Interest (Separation) Act, 1951; 
d) The Displaced Persons (Debts Adjustment Act, 1951; 
e) The Displaced Persons (Claims) Supplementary Act, 1954; 
f) The Displaced Persons (Compensation & Rehabilitation) Act, 1954; 
g) The Transfer of Evacuee Deposits Act, 1954; 
h) The Citizenship Act, 1955; 
i) The Foreigner's Law (Application & Amendment) Act, 1962; 
j) The Goa, Daman & Diu Administration of Evacuee Property Act, 
1969; 
k) The Refugee Relief Taxes (Abolition) Act, 1973; and 
1) The illegal Migrants (Determination by Tribunals) Act, 1983. 
All these laws are to some extent related to the wider implication of the 
term refugees. They are made under the relevant entries in Schedule VII to the 
Constitution.' 
The Constitutional Provisions to the Refugees: 
Apart from this, if the refugees/displaced persons are to be regarded as 
persons' for the purpose of enjoyment of rights and liberties then, the 
Constitution of India has the following relevant provisions: 
a) Part II - Citizenship: Article 5-11. 
b) Article 14: The state shall not deny to any person equality before 
the law or the equal protection of the laws within the territory of 
India. 
c) Article 20( 1): No person shall ... offence (Ex post facto law). 
9. List I- Entry 17 spealcs about citizenship, naturalisation and aliens; Entry 19 speaks about Admission 
into and emigration and expulsion from India; Passports and visas. List III- Entry 7 speaks about 
Relief and Rehabilitation of persons displaced from their original place of residence by reason of the 
setting up of the Dominions of India and Pakistan. 
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d) Article 20(2): No person shall be prosecuted and punished for the 
same offence more than once (double jeopardy). 
e) Article 20(3): No person accused of any offence shall be 
compelled to be a wimess against himself (self-incrimination). 
f) Article 21: No person shall be deprived of his life or personal 
liberty except according to procedure established by law 
(emphasis on judicial interpretations). 
g) Article 22: No person ... (In many places the word 'person' is 
used in Art. 22). 
h) Article 25(1):... all persons ... (Religious freedom), 
i) Article 27 : No person shall be compelled to pay taxes ... 
j) Article 28(3): No person... 
In all these provisions the term 'person' is to be understood to include 
any alien (excluding enemy alien). 
International obligation to the refugees in India: 
India is not a party to either the Refugee Convention of 1951 or the 
Protocol of 1967. In translating the international obligations into action, 
different behaviour of states have been observed by writers on International 
law or International Relations, They are: 
i) States become parties to international treaties/conventions an 
follow them by making suitable legislation; 
ii) States become parties to international treaties/conventions but do 
not follow them; 
iii) States do not become parties to treaties/conventions but by and 
large respect the philosophy behind such international 
treaties/conventions; and 
iv) State do not become parties to treaties/conventions, and do not 
respect them. 
With regard to the international obligations concerning 'refugees', India 
falls under the third category as mentioned above. India has not yet become a 
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party to the international obligations in the treatment of refugees and as such 
has not passed any comprehensive legislation on refugees. At the same time 
India has provided 'safe haven' to the refugees in need from the beginning. The 
experience of partition and the consequent movement of population and their 
belongings from one state to another, had been a matter of concern for both the 
countries (India & Pakistan) at that particular point of time. Thereafter, India 
has accommodated refugees from Burma (Myanmar), Bangladesh, 
Afghanistan, Sri Lanka, Tibet, Iran, Somalia, Sudan and from other countries.'° 
Functional Aspects; 
Response of the Indian Judicial System to the Refugee Problem: 
The concept of 'Refugee Law' in the Indian judicial system has evolved 
over a period of time. Due to lack of a refugee specific statute, the judicial 
system is constrained to enforce upon refugees, laws which are applicable to 
foreigners in general, thereby consciously or subconsciously ignoring the 
unique predicament peculiar to refugees. 
Unfortunately, the ensuing acts or commissions result in a grave travesty 
of natural justice for the refugee, who has per force of tragic circumstances lost 
his home, country, social group, lifestyle, livelihood and many even have lost 
members of his immediate family. It may serve well to reiterate that a refugee 
flees persecution fi-om his country of origin, only when there is grave 
apprehension of danger to his life and liberty. Often, circumstances which lead 
to a situation of strife, civil war, ethnic cleansing etc., is targeted at a particular 
group or community and results in the flight of the targeted group into a 
neighbouring country or any other friendly country which may be accessible." 
There is acute lack of general awareness of the need for a specific 
legislation regulating the numerous groups and individual refugees presently in 
India. Also prevalent is a general misconception that refugees are an 
10. V. Vijay Kumar, Existing laws and judicial decision on refugees. Bulletin on IHL and Refugee 
Uw, Vol. 1, No.2, p. 287. 
11. Sumbul Rizvi Khan, Response of the India Judicial System to the Refugee problem. Bulletin on 
IHL and Refugee Law, Vol. 2, No. 1. p.65. 
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undesirable lot, who have fled in search of greener pastures to economically 
better their lives and that 'fear of persecution' is a mere excuse on their part. 
The concept of 'refugeehood' is confused with economic migrants, who do not 
fall within the definition of the term 'refugee'. A broad understanding of the 
concept of'refugeehood' is essential to grasp the necessity of refiigee related 
legislation which would serve to curtail the rampant illegal entry of economic 
migrants into India. Once a framework for entry of refugees is drawn up, it 
would restrict movement of any other unauthorised mass of foreigners into the 
Indian territory and would be a guideline for local authorities to determine the 
manner of dealing with genuine refugees. 
Further lacking, in transparency in the policies of the Administration in 
granting asylum/facilities/grants etc., to certain refugees or refugee groups 
without spelling out reasons for granting such benefits to some and not to other 
refugees in similar circumstances. Such lack of transparency further confounds 
the issue.'^ 
Despite, lack of legislation, perplexing administrative attitudes and the 
strict laws regulating entry, exit and stay of foreigners in India, the Indian 
judiciary is in the process of steadily evolving its own set of mechanism to deal 
with refugee issues. In order to better appreciate the ensuing process of 
evolution of refugee law through judicial precedents, it may be clarified that 
the Indian judicial system includes not just the courts but also related agencies 
who determine the key elements of refugee extended to refugees: 
a. The Border/ Immigration authorities, 
b. Administrative policies/ directions concerning refugees, and 
c. The Courts. 
(a) The Border Authorities: 
The Border and Immigration authorities are usually the first 
representatives of the legal system which a refugee encounter the moment he 
tries to enter India. In the event of the refugee not having the valid travel 
12. Ibidp.66. 
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documents i.e., passport, visa and entry permit, he may face forced 
return/deportation to the country where he came from. In the alternative, he 
may be interrogated and detained at the border itself, pending decision by the 
administrative authorities regarding his plea for refuge/ asylum. The refugee 
may be lodged in the local district jail and proceedings may be initiated for 
violation of the relevant provision of the Foreigners Act 1946, the Registration 
of Foreigners Act 1939 and the Passport Act 1967.'^  
Also, compounding the legal process is the applicability of penal 
provisions under the Indian Penal Code, when some refugees may have misled 
the authorities by producing fi-audulent travel documents. The refugee may be 
charged for cheating the Border/Immigration authorities for forging and using 
as genuine a forged document.''' Such offences committed by the refugee, in 
addition to the illegal entry into India, draws the ire of the relevant authorities, 
who are then primarily concerned with the fact that the refugee has attempted 
to fool them. There is then hardly any consideration of the compelling factor of 
'refugeehood,' flight from persecution, grave danger to life and liberty and lack 
of option on the part of the refugee to either face the danger in his country of 
origin or flee elsewhere through any means available. Often, due to the gravity 
of circumstances fi-om which the flight has occurred, the refugee is left with no 
option but to obtain false passports or forged visa for entry into India.'^  
Refugees may enter without any travel documents. In such cases the 
offence amounts to violation of the relevant provisions of the Foreigners Act, 
1946,'^  the Registration of Foreigners Act, 1939 and the Passport Act, 1967 
and can be legally dealt with in a simpler manner as compared to violations of 
the penal provisions of law. 
It may also happen that a refiigee may be incarcerated in illegal 
detention, i.e., without registration of a formal case. Such a situation may arise 
when the refugee has come from or is suspected to have come from a country 
13. The Foreigner's Act, 1946 deals with the entry, exit and stay of foreigners in India. 
14. Ss 415 to 420,463-465,468,470,471,474,477 of the Indian Panel Code. 
15. See Appendix of case of District Courts. 
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which does not share satisfactory relations with India. In that case, the refugee 
may be suspected to be a spy or terrorist/militant entering our borders with 
intent to cause harm to the stability and integrity of India. Therefore, the 
refugee's detention will not be recorded until the authorities realise their 
misapprehension, or until judicial intervention is sought by the concerned 
refugee/human rights groups in India. Often, such a process takes a long time. 
In the meanwhile, the refugee continues to languish in illegal detention. 
(b) Immigration Authorities: 
In cases where the refugee lands at established seaports and airports on 
Indian territory, without valid travel documents, once detected, he is 
immediately detained by the Immigration officers manning the concerned 
ports. The refugee may be deported forthwith, if there is no other charge 
pending against him, except the offence of illegal entry. However, in case 
where there is any accompanying penal offence like forgery," a case may be 
registered against the refugee at the local police station, and the refugee may be 
formally arrested and lodged in the local prison/detention cell pending trial. 
(c) The Police: 
In cases where refugees initially enter India with valid travel documents, 
or in cases where discrepancies, if any, in the travel documents are undetected 
by the Border Control/ Immigration authorities, the refugee may be arrested on 
expiry of the said documents or earlier, when the said discrepancy is detected 
by the Police. Sometimes, refugees do not obtain renewal of their visas/ 
residential permit from the local Foreigners Regional Registration Office 
(FRRO). In such cases random checks are routinely conducted by the local 
police, amongst foreigners including refugees, and those who do not comply 
16. Under So. 6,7,14 ofthe Foreigners Act, 1946. 
17. For instance using as genuine a forged document and cheating the immigration authorities, which 
is punishable under the Indian Penal Code, See supra, n. 2. 
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with the mandatory requirement of renewal/obtaining residence permits etc., 
are arrested. 
Administrative Policies/ Directions Concerning Refugees: 
The administration includes the Ministry of Home Affairs, Ministry of 
External Affairs and other related Departments of the Government of India at 
the Central and State levels. Under Section 3 of the Foreigners Act 1946, the 
Central Government is authorised to "...make provision either generally or 
with respect to all foreigners or with respect to any particular foreigner or any 
prescribed class or description of foreigner, for prohibiting, regulating or 
restricting the entry of foreigners into India or their departure therefrom or their 
presence or continued presence therein.."'* 
Due to the lack of a specific refugee related legislation, the said 
administrative fiats (vide Ss. 3-3 A of the Foreigners Act 1946) determine the 
course of action to be adopted by the authorities with regard to specific refugee 
groups. Often, policies of the Central Government are not communicated. They 
may be orally commimicated to the States and other authorities, in cases where 
the Government may not want to commit itself. This practice often creates 
confiision and proves to be an impediment in pinning down responsibility and 
in the implementation of the said policies/orders/fiats.'^  
In routine matters, the Centre communicates its policies to the Home 
Ministry in the States, which in turn communicates the same to the concerned 
Departments. There may often be lack of communication between the 
Department and concerned Ministries resulting in severe delay in decisions on 
refiigees who may be languishing in prison all the while. Some recent examples 
of such cases are as follows: 
i. In the case of two Afghan refiigees. Shah Ghazai and his minor 
son Assadullah, who had been arrested while trying to exit India 
for Afghanistan via the Attari border at Amritsar in May, 1994, 
18. Under section 3 of the foreigners Act, 1946. 
19. Ss3-3Aofthe foreigners Act. 1946. 
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the two were tried and convicted for the offence and duly 
completed their conviction in mid 1995. They continued to be in 
detention at the Transit Camp of the Amritsar central jail with 
attempts for their release being sought by the UNHCR in 
conjunction with the Central Ministries of Home Affairs and 
external Affairs in New Delhi, resulting in the filing of a 
Criminal Writ Petition on behalf of the said refugees in the 
Punjab & Haryana High Court at Chandigarh."" The consent for 
release was granted by the said Ministries. However, due to lack 
of communication and subsequent confusion regarding 
instructions from the Central Government to the Punjab State 
Department of Home, the release of the refugees took a 
considerably long time, finally culminating in their release in 
March 1997 after the relevant judgement was delivered by Mr. 
Justice S.S. Sudhakar, in February 1997. The refugees were 
therefore in illegal detention in the Transit Camp of the jail for 
two years, 
ii. In the case of Burmese refiigee, Benjamin Tang Neng, '^ who was 
arrested in 1994 for lack of valid travel documents an was 
subsequently detained at Calcutta Central Jail, he completed his 
conviction in July 1995 an continued to be detained in jail due to 
apathy on the part of the State authorities. Finally his release was 
secured with the intervention of the Central Government in 
February 1996. Even then the Central Government failed to come 
out with any explicit written policy or directions regarding 
Burmese detenues. A mere oral conversation on telephone 
between the Central Government and the State Home Department 
took place resuhing in the release of the refugee. 
20. Criminal Writ Petition No. 499/96 before the High Court of Punjab & Haryana, Chandigarh. 
21. State V. Benjamin Tang Neng, 24 Parganas (S), GR Case No. 1253/ i 994. in Calcutta. West 
Bengal. 
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In some instances the Central Government issues clear directives to the 
States and delegate its powers under S. 3 of the Foreigners Act 1946. An 
illustration of the same is as follows: 
iii. In the case of Lawrence Lorto Kamilo,^ ^ a Sudanese refugee, the 
policy regarding Sudanese nationals who had been students in 
India, was expressly recorded by the Central Government in 
explicit directives to the State of Maharashtra. 
Further, in some instances the State Government and the Central 
Government have vastly differed in their attitude to the refugees in the territory 
of a particular State, thereby resulting in a peculiar conflict which in a recent 
case resulted in a far reaching judgement of the Supreme Court after its 
intervention was sought by the National Human Rights Commission. 
iv. The Chakmas/Hajong tribals from erstwhile East Pakistan had 
entered Indian in 1964, when they were displaced by the 
construction of the Kaptai Hydel Power Project. Most of them 
were settled in the States of Assam and Tripura and obtained 
citizenship in due course of time. Since a large number of them 
had settled in Assam, the State Government had expressed its in 
ability to rehabilitate all of them and requested assistance from 
other States in this regard. Therefore, in consultation with the 
erstwhile NEFA administration (North Eastern Frontier Agency-
now Arunachal Pradesh), about 4,012 Chakmas were settled in 
parts of NEFA. They were also allotted some land in due 
consultation with local tribals. The Central Government had also 
sanctioned some grants for their rehabilitation. Subsequently, the 
Central Government promised to grant the said refugees 
citizenship. However, no action towards the same was initiated 
by the State of Arunachal Pradesh, since it did not intend 
recommending grant of citizenship to the said refugees. The same 
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resulted in a volatile situation whereby the refugees faced forcible 
eviction, threat and danger to their lives and property. Thereafter, 
the National Human Rights Commission investigated the matter, 
and filed a writ petition in the Supreme Court.'"* The result of the 
same was the issuance of directives by a Writ of Mandamus to 
the State of Arunachal Pradesh to ensure that the life and liberty 
of each and every Chakma residing within the State shall be 
protected and any attempt to evict them shall be repelled. The 
Supreme Court was also pleased to order that the applications for 
citizenship of the Chakmas should be forwarded by the State to 
the Central Government for consideration in accordance with 
law. 
The Courts: 
The Indian legal system for the protection of refugees, may be activated 
in four distinct ways: 
(i) Humanitarian Tradition; 
(ii) International Legal Obligations; 
(iii) The Constitution of India and 
(iv) Judicial Responses. 
Once a refugee is caught violating any law of the land, he shall face 
prosecution for such violation. Initially, on being arrested, the refugee may be 
unable to communicate his arrest to the outside world. This is primarily due to 
the refugee's inability to establish outside contact being in an unfamiliar 
country. Once he gains his bearings in prison and with the assistance of prison 
authorities, the refugee may be able to establish contact with some Non-
Govemmental Organisation, the United Nations High Commissioner for 
Refugees, or some friends and fellow refugees, who may then seek legal aid for 
22. Criminal Writ Petition no. 189/96 before the High Court of Bombay at Nagpur Bench, in 
Maharashtra. 
23. Writ Petition (Civil) No. 720/95 before the Supreme Court of India, 1996( 1) SCC 742; 1996 (1) 
IHL&RL147. 
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securing his release. Cases of Benjamin Tang Neng & Shafi Ghazai are 
examples^ "* for this situation. 
The strategy for release may naturally be presumed to be release on bail. 
However, it is pertinent to note that a refugee is not a local person belonging to 
the area where he was arrested. He would, therefore, in all probability be 
unable to find any person to stand as local "surety" for him and guarantee his 
presence in the court on each date of hearing. Hence, unless the trial court 
agrees to the refugee himself standing personal surety and/ or is able to afford 
payment of the surety amount, release may be elusive. 
The court may also insist on the regular attendance of the refugee at the 
concerned police station in order to be doubly assured that the concerned 
refugee may not become untraceable. Directions to the effect, including 
appearance in court on subsequent dates of hearing, shall be binding on the 
refugee; any lapse in such directives can amount to cancellation of bail and 
issuance of warrants of arrest. Even then if the refugee is untraceable, he may 
be formally declared a "proclaimed offender" and all the concerned police 
stations shall be intimated of his disappearance. Subsequent arrest may invite a 
severe penalty. 
In the alternative, instead of seeking bail for the refiigee, if the charge 
sheet has been presented by the prosecution in court, the refugee may be 
advised to plead guilty directly and seek release on payment of a fine along 
with imprisonment to be set off with the imprisonment already undergone. 
The alternative of pleading guilty may be resorted to even if bail has 
been sought. The same coupled with cogent arguments in favour of the refugee 
has usually had the effect of awarding a lenient sentence and a nominal fine. 
The following are some broad outlines of possible arguments to be rendered in 
such cases: 
(a) Explanation of persecution in the country of origin due to race, 
religion, ethnicity etc., resulting in grave danger to the life and 
24. Supra Notes pp. 6-7. 
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liberty of the refugee, including personal facts of the concerned 
case e.g., loss of property, murder of family members, 
harassment, torture, rape, etc. 
(b) Explanation regarding lack of protection by the country of origin 
has to be put forth in order to stress home the fact that a refugee 
is a person completely lacking in national protection. Therefore, a 
refugee may be referred to as a stateless person. 
(c) Flight from the country of origin, compelled due to the above 
circumstances of persecution and lack of protection by the State, 
complete loss of all that is familiar, including the travails of the 
flight e.g., arduous journey across into India, loss of travel 
documents, etc. 
(d) It must be pointed out to the Court at the outset, that the 
concerned refugee is not a criminal, spy or infiltrator, nor is he a 
mere traveler or tourist. The refugee should also not be confused 
with economic migrants who enter India with a view to 
economically better their lives. 
(e) Resultant effort to reorganise life in India, living peacefully 
without in any way threatening the peace and security in India, 
e.g., no revolutionary activity conducted against the country of 
origin or any other country from the Indian soil. 
(f) Spending time peacefully in India till the situation in the country 
of origin improves, to enable return as soon as it is safe to do so. 
This argument of desire to voluntarily repatriate to the country of 
origin once the situation there improves, holds weight in the 
psyche of the host country. It reinforces the temporary nature of 
the refugee's presence in India. 
(g) It is imperative to dispel the common presumption that most 
people fi-om the third world countries (usually the refugee 
producing countries) want to leave their land in search for 
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greener pastures. For that, it may be argued that the refugee's 
roots are in his country of origin, where he may have been well 
settled, leading a comfortable life till the strife in his homeland 
resulted in his sudden and compelled flight into another country, 
(h) Support from the United Nations High Commissioner for 
Refugees (UNHCR) vide a Refugee Certificate issued by them as 
identity document, and also fmancial and social sustenance to 
refugees in serious cases again extends international acceptance 
and validity of the refugee's plight and claim to refiigeehood. 
(i) Holding tremendous weight are sympathetic judgements rendered 
by the Indian Judiciary in other refugee cases, coupled with 
developments in international law on the subject. 
The above arguments may be supplemented by any additional arguments 
as may be deemed necessary on a case to case basis, since the same are by no 
means exhaustive. It is pertinent to note that the above arguments put forth may 
be done so with intent to establish violation of human rights as the basis of the 
concerned refugee's problem. Hence, the arguments would naturally veer 
towards the primary canons of justice in the common law system i.e. the rules 
of natural justice, fair play, equity and good conscience. 
Invariably, the attitude of the lower courts in refugee cases has been that 
of complete lack of knowledge of the concept of refugee-hood, refugee related 
laws etc. Hence a detailed explanation of the same results in generating 
sympathy towards the refugee himself coupled with an attempt by the court to 
find a way out for the refugee from his present predicament. This altered and 
aware attitude gives rise to the use of the limited discretionary power with the 
lower court judge in imposing a minimum fine and conviction to the already 
thwarted refugee. 
On the other hand the divergent view by other lower courts may be that 
of strict technicality whereby, the court may be of the opinion that deportation 
of the refugee on completion of the sentence is mandatory. In such situations, 
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the matter may be taken up with the administrative authorities or in the 
alternative the order may be appealed to a higher court. 
The High Courts of various States in India have liberally adopted the 
rules of natural justice to refugee issues, alongwith recognition of the United 
Nations High Commissioner for Refugees (UNHCR) as playing an important 
role in the protection of refugees. The High Court of Gauhati has in various 
judgements recognised the refugee issue and permitted refugees to approach 
the UNHCR for determination of their refugee status, while staying the 
deportation orders issued by the lower court or the administration, in cases 
where the refiigee has been arrested for violations of the Foreigners Act e.g.: In 
the case of Zothansangpuli v. State of Manipur, '^ Bogyi v. Union of India,^ ^ 
Khy-Htoon and others v. State of Manipur. '^ 
In Gurunathan and others v. Government of India and A.C.Mohd. 
Siddique v. Government of India and others,"* the High Court of Madras has 
expressed its unwillingness to let any Sri Lankan refugees to be forced to return 
to Sri Lanka against their will. 
In another far reaching judgement, in the case of P. Nedumaran v. Union 
of India^' before the High Court of Madras, where Sri Lankan refugees had 
prayed for a Writ of Manamus directing the Union of India and the State of 
Tamil Nadu to permit UNHCR officials to check the voluntariness of the 
refugees in going back to Sri Lanka, an to permit those refugees who did not 
want to return to continue to stay in the camps in India. The Court was pleased 
to hold that since UNHCR was involved in ascertaining the voluntariness of the 
refugee return to Sri Lanka, and being a world agency, it is not for the Court to 
consider whether the consent is voluntary or not. Further, the Court 
acknowledged the competence and impartiality of the representatives of 
UNHCR. 
25. Gauhati High Court, Civil Rule No. 981/1989. 
26. Gauhati High Court, Civil Rule No. 1847/1989. 
27. Gauhati High Court, Civil Rule No. 515/1990 
28. Madras High Court, Writ Petition No. 6708 & 7916/1992. 
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The Bombay High Court in Syed Ata Mohammadi v. Union of India/ 
was pleased to direct that there is no question of deporting the Iranian refugee 
to Iran, since he has been recognised as a refugee by the UNHCR. The Court 
further permitted the refugee to travel to which ever country he desires. 
The Supreme Court of India has in a number of cases stayed deportation 
of refugees, e.g. In the Maiwand's Trust of Afghan Human Freedom v. State of 
Punjab,^ ' N.D. Pancholi v. State of Punjab & Others.^' In Dr. Malvika Karlekar 
V. Union of India,^ ^ the Supreme Court was pleased to direct stay of deportation 
of the Andaman Island Burmse refugees, since their claim for refugee status 
was pending determination and a prima facie case is made out for grant of 
refugee status. 
The Supreme Court has consistently held that the Fundamental Right 
enshrined under Article 21 of the Indian Constitution regarding the right to life 
and personal liberty applies to all, irrespective of the fact whether they are 
citizens of India or aliens. Reference may be made to the Supreme Court 
judgement in the Chakma refugee case.^ ^ Earlier, the judgements of the 
Supreme Court in the matters of Louis De Raedt v. Union of India^ ^ & State of 
Arunachal Pradesh v. Khudiram Chakma,^ ^ had stressed the same point. 
Hence, the stand taken by the Indian judiciary has over all been 
encouraging, despite the fact that there is no existing stature relating to 
refugees. The precedents set down by the High Courts and the Supreme Court 
are in the process of paving the path for refugee related legislation. 
In the absence of a specific legislation on refugees, the courts in India 
have taken the lead role whenever the government ignored the interests of 
29. Madras High Court, W.M.P. Nos. 17372, 17424. 18085 & 18086/1992 in Writ Petition Nos. 
12298 it 12343/1992. 
30. Bombay High Court, Criminal Writ Petition No. 7504/1994. 
31. Supreme Court oflndia. Writ Petition (Criminal) 125& 126/1986. 
32. Supreme Court of India, Writ Petition (Criminal) 243/1988. 
33. Supreme Court oflndia. Writ Petition (Criminal) 583/1992. 
34. Writ Petition (Civil) no. 720/95 before the Hon'ble Supreme Court oflndia, 1996 (1) SCC 295. 
35. (1991) 3 SCC 554. 
36. (1994) (1) SCC Supp. 615. 
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refugees as well as displaced persons. Some of the cases in which such positive 
decisions are taken include the following: 
a) Samaresh Chandra Bose v. District Magistrate, AIR 1972 SC 
2481; 
b) Deonarayan Mondal v. State of West Bengal, AIR 1973 SC 1353; 
c) Babul Mitra v. State of West Bengal, AIR 1973 SC 197; 
d) Muralidhar Malla v. State of West Bengal, AIR 1973 SC 767; 
e) Abdul Aziz v. District Magistrate, AIR 1973 SC 770; 
f) State of Uttar Poradesh v. Anghalia Housing (P) Ltd., AIR 1976 
SC 704; 
g) Narendra Bahadur Singh v. State of U.P., AIR 1977 SC 660; 
h) Hoshank Singh v. Union of India, AIR 1979 SC 1328; and 
i) Jawaharlal Wadhwa v. Haripada Chakraborty, (1989) 1 SCC 76. 
Apart from these cases, it may be noted that refugees were directly 
involved in the following cases : 
a) Union of India v. Avtar Singh, AIR 1984 SC 1048; 
b) Khudiram Chakma v. Union Territory of Arunachal Pradesh, AIR 
1992 Gau. 105; 
c) State of Arunachal Pradesh v. Khudiram Chakma, AIR 1994 SC 
1461; 
d) National Human Rights Commission v. State of Arunachal 
Pradesh (1996) 1 SCC 742; and 
e) Digvijay Mote v. Government of India & others (Judgement 
delivered by a Division Bench of the Kamataka High Court on 
February 17,1994- not reported). 
The judicial response to refugee issues is reflected in the above 
mentioned decisions rendered by the courts in India from time to time.^ ^ 
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Integration of International Refugee Conventions in Indian Law: 
There is a common misconception prevailing in the Indian legal circles 
to the effect that international conventions are not enforceable in Indian Courts 
unless a statute is enacted. This misconception is based on the American and 
English position without taking into consideration the specificity of the Indian 
Constitution. The clearest discussion on this issue is found in the case, 
Maganghai Ishwarlal Patel v. Union of Indian [AIR 1969 SC 783]. 
"Making of law... is necessary when [international] treaty or agreement 
operates to restrict the rights of citizens or others or modifies the laws of the 
State. If the rights of the citizens or others which are justifiable are not 
affecting, no legislative measures is needed to give effect to the agreement or 
treaty". 
Thus, if in consequence of the exercise of executive power, the rights of 
the citizens or others are restricted infringed or laws are modified, the exercise 
of power must be supported by legislation: Where there is no such restriction, 
infringement of the right or modification of the laws, the executive is 
competent to exercise power. 
Justice Shah relied on Article 73 (1) of the Constitution which states: 
"Subject to the provisions of this Constitution, the executive power of 
the Union shall extend 
(a) to the matters with respect to which Parliament has power to 
make laws; and 
(b) to the exercise of such rights, authority and jurisdiction as are 
exercisable by the Government of India by virtue of any treaty or 
agreement." He also relied on Article 253: 
"Notwithstanding anything in the foregoing provisions of this Chapter, 
Parliament has power to make any law for the whole or any part of the 
territory of India for implementing any treaty, agreement to convention 
37. V. Vijay Kumar Existing Laws and judicial decisions on refugees. Bulletin on IHL and RL, Vol. I. 
No.2,p. 188. 
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with any other country or countries or any decision made at any 
international conference, association or other body." 
The common misconception is that Article 253 which empowers the 
Parliament to make laws for implementing any treaty, agreement or convention 
necessarily implies that unless such a statute was enacted, the treaty, agreement 
or convention was incapable of being enforced. Justice Shah rejected this 
argument saying that it proceeded upon a misreading of Article 253. While the 
Article conferred upon Parliament a certain manpower, it id not seek to 
circumscribe the extent of the power conferred by Article 73. 
"Our Constitution makes no provision making legislation as a condition 
of entering in to an international treaty either in times of war or peace. 
The Executive is qua the State competent to represent the State in all 
matters international and may be an agreement, convention or treaties 
incur obligations which in international law are binding upon the State". 
The decision of the Court is therefore to the effect that if an international 
instrument or resolution adds to the rights of citizens it is enforceable directly, 
but if it restricts the existing rights of citizens it requires, for its enforcement, 
the enactment of a statute. 
The position is thus quite clear. If an international convention runs 
coimter to an Indian statute, the convention cannot be relied upon. If however 
the convention does not conflict with any Indian law, then the international law 
must be accommodated and absorbed into Indian law. The sanction for this lies 
in Article 51 (c) of the Constitution. 
Article 51 (c) states: 
"The State shall endeavor to 
(c) to foster respect for international law and treaty obligations in the 
dealings organised people with one another; 
Even if a treaty or convention or resolution is not ratified or agreed to by 
India, courts are still at liberty, provided there exists no Indian law to the 
contrary, to incorporate these conventions, treaties and resolutions into Indian 
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law and thereby enforce them. In People Union for Civil Liberties v. Union of 
India the Supreme Court held: 
"The provisions of the Covenant which elucidate and go to effectuate 
the fundamental rights guaranteed by our Constitution can certainly be relied 
upon by the courts as facets of those fundamental rights and hence enforceable 
as such". 
This is therefore a clear enunciation of a principle that since 
fundamental rights are incapable of ever expanding definitions international 
instruments may be incorporated into the fundamental rights and enforced in 
this maimer. 
Referring to the Convention for the Elimination of All Forms of 
Discrimination against Women [CEDAW] the Court held "The international 
conventions and norms are to be read into them [fundamental rights] in the 
absence of an enacted domestic law occupying the field when there is no 
consistency between them." The Court also approvingly referred to the decision 
of the High Court of Australia in Minister for Immigration and Ethnic Affairs 
V. Teoh where the High Court recognized the concept of legitimate expectation 
in the context of observance of international law in the absence of a contrary 
legislative provision and even in the absence of a Bill of Rights in the 
Australian Constitution. 
Indian claims to abide by the Universal Declaration of Hum an Rights, 
Article4 14 (1) of which states: 
"Everyone has the right to seek and to enjoy in other countries asylum 
from persecution". 
Article 13 of the International Covenant on Civil and Political Rights 
states: 
"An alien lawfully in the territory of a State Party to the present 
Covenant may be expelled therefrom only in pursuance of a decision reached in 
accordance with law and shall, except where compelling reasons of national 
security otherwise require, be allowed to submit the reasons against his 
Chapter v: Protection of Tibetan Refugees in India: Administrative and Legal Aspects / 219 
expulsion and to have his case reviewed by, and be represented for the purpose 
before, the competent authority or a person or persons especially designated by 
the competent authority". 
And Article 22 of the Convention on the Rights of the Child states: 
"I. State Parties shall take appropriate measures to ensure that a child 
who is seeking refiigee status or who is considered a refugee in accordance 
with applicable international or domestic law and procedures shall, whether 
unaccompanied or accompanied by his or her parents or by any other person, 
receive appropriate protection and humanitarian assistance in the enjoyment of 
applicable rights set forth in the present Convention and in other international 
human rights or humanitarian instruments to which the said State are Parties. 
2. For this purpose. States Parties shall provide, as they consider 
appropriate, cooperation in any efforts by the United Nations and other 
competent intergovernmental organisations or non-governmental organisations 
cooperating with the United Nations to protect and assist such a child and to 
trace the parents of other members of the family or any refugee child in order 
to obtain information necessary for reunification with his or her family. In case 
where no parents of other members of the family can be found, the child shall 
be accorded the same protection as any other child permanently or temporarily 
deprived of his or her family environment for any reason, as set forth in the 
present Convention," 
Are these Articles incorporated into Article 21 of the Constitution of 
India and can they be enforced in Indian courts? The first question to answer is 
whether there exists any Indian law which deals with the issue of refiigees and 
if there is, does this law run counter to international law? The answer is simple. 
Neither the Citizens Act, 1995 nor the Foreigners Act, 1946 deal with the issue 
of refugees. Refugees as compared to other persons who either enter the 
country illegally or reside in the country illegally are distinguishable because 
they are persons governed by the 'doctrine of necessity' as they have been 
compelled to either enter the country or are compelled to continue to reside in 
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the country because of a reasonable fear of persecution. If there exists a 
'reasonable apprehension' or a 'well grounded fear of persecution' or 'a clear and 
present danger* as in the case of National Human Rights Commission v. State 
of Arunachal Pradesh, foreigners would be entitled to the protection of Article 
21 of the Constitution and the State Government would be required to act 
impartially and carry out its legal obligations to safeguard the life, health and 
well being of foreigners. 
Therefore, though India is not a party to either the 1951 Convention on 
the Status of Refugees or the 1967 Protocol the general principles of 
international law relating to refugees must be taken as incorporated directly 
into the Indian Constitutional Law via Article 21 particularly in view of the fact 
that India has acceded to the 1966 International Covenant on Civil and Political 
Rights, the 1966 International Coven ant on Economic, Social & Cultural 
Rights, the 1989 the Convention on the Rights of the Child, and the 1979 
Convention on the Elimination of All Forms of Discrimination Against 
Women. No provision either in the Foreigner's Act, 1946, nor the Registration 
of Foreigner's Act, 1939 nor the Passport [Entry into India] Act, 1920, nor the 
Passport Act, 1967 deal in any manner with refugee law. There is therefore no 
domestic law in conflict with international conventions, treaties and resolutions 
related to refugees. Section 3 (1) of the Foreigners' Act 1946 does grant an 
absolute right to the Indian Government to expel foreigners from Indian 
territory. It is not the right but the exercise of that right that is in question. This 
right has to be exercised in a reasonable manner. The reasonableness in the 
context of refugees is to be determined by international refugee law. That is 
how the various courts have granted relief to refiigees in certain circumstances. 
That is how the Gauhati High Court in the case of Bogyi v. Union of India 
ordered the temporary release of a Burmese in order that the petitioner could 
apply for refugees status to the UNHCR. 
In a special address by Dr. Najma Heptulla, Deputy Chairperson of the 
Rajya Sabha at a seminar on Refugees in the SAARC Region held in New 
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Delhi in May 1997 the stand taken was that India had not acceded to the 1951 
UN Convention on Refugees as well as the 1967 Protocol because the 
instruments called for refugees to be given certain facilities in respect of 
housing and education. A similar excuse was given by Justice Dr. Nasim 
Hassan Shah, former Chief Justice of Pakistan when he said that Pakistan can 
ill afford the guarantee of the rights stipulated in the Convention. The 
economic implications appear to be the main excuse. What both India and 
Pakistan did not understand was that the refugee Convention was first of all a 
political issue when the States had to agree in principle to uphold the 
fundamental rights of foreigners fleeing persecution. Whether after the grant of 
asylum they are housed in slums or five star hotels was a secondary issue. In 
any case, Indian courts have achieved by judge made law what the Government 
was unable or unwilling to do. 
Today, therefore international reftigee law stands fully integrated into 
Indian law via Article 21 of the Constitution irrespective of the Government's 
decision to accede or not to accede to the Convention and Protocol.^ * 
Environmental Aspects: 
Despite the lack of a specific national legislation on refugees, it is 
encouraging to see that a number of court decisions have taken account of 
special status and needs of the refugees in India. But, the predicament of state 
and civil society issue can not de deah of isolation, as people's problems should 
be solved with people's participation.^' 
As a part of the development of human rights principles through U.N. 
Conventions, a number of international and national treaty bodies and non 
governmental organizations have been established to investigate human rights 
violation problems of refugees, assistance to refugees etc. 
38. Colin Gonsalves, Automatic integration of international reftigee conventions in Indian Law, 
Bulletin on IHL and RL, Vol. 3, No. 2, pp. 247-254. 
39. Brain Gorlick and Sumbul Rizvi Khan, Reftigee protection as a Human Rights Protection, Bulletin 
on International HL and RL, Vol. 2 No.2 p.344. 
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Following are the few prominent international and national agencies, 
which have played an important role for the cause of refugees and Human 
Rights. 
International Agencies: 
United Nations High Commissioner for Refugees rUNHCR> : UNHCR is a 
refugee specific pragmatic, non-political humanitarian mandate, established in 
1950, to provide necessary international protection to refugees and to seek 
permanent solutions to the problem of refugees in cooperation with 
government.'*" In India, UNHCR uses the Indian constitution and the further 
umbrella of rights emanating out of the international covenants."*' 
UNHCR's a main objection include, promotion of refugee law, 
protection and promotion of human rights, such as right to life and personal 
liberty, equality before law, freedom from arbitrary arrest and torture, racial 
discrimination and slavery etc. contemporary international protection have 
become very dynamic. Initial protection is in form of non-deportation to the 
country of origin, right to claim asylum and to have it determined and 
subsequently to try find durable solutions such as local integration resettlement 
and voluntary repatriation.'*^ Also, enforcement of the right to remain in the 
country of origin is now considered to be a part of UNHCR's duty in 
international protection. 
Promotion of Refugee Law: 
In order to disseminate and promote refugee law, awareness should be 
created, this is being done by UNHCR, with various other human rights 
organizations, NGOs, educational institutions, inter governmental 
organizations relevant to refugees and mainly the bodies making the 
40. Basic International Legal documents on reftigees, UNHCR, New Delhi. 2"^ Ed. 1988, pp. 1-7. 
41. Bhaswati Mukherjee, Refugee Right and links with Human Rights- the Indian experience. Bulletin 
on International Humanitarian Law and Refugee Law, Vol. 3, No.2, p. 230. 
42. Status of the office of the United Nations High Commissioner for Refugees, Chapter- II, functions 
of die High Commissioner, Clause 8 (C). 
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legislation, implementing them and scrutinizing them as the parliament, the 
government which includes the law enforcement agencies and the judiciary.''^  
UNHCR first operated its office in New Delhi to assist the Tibetan 
Refugees, allocating $ 300,000 for health, housing, industrial employment, 
agriculture and other rehabilitation activities. In 1970, UNHCR gave $ 200,000 
for settlement of Tibetans in Agriculture/"* 
« 
In 1992, UNHCR started assisting Government of India, in the 
repatriation of the Sri Lankan refugees from Tamil Nadu by verifying the 
voluntary nature of their departure."*^  
Amnesty International: 
Amnesty International is a worldwide movement that works to promote 
all the human rights enshrined in the universal declaration of Human Rights 
especially refugees'*^  on the SO'^  Anniversary of the refugee convention. 
Amnesty International appeals for fiirther accession of states to the 1951 
convention relating to status of refugees and the member states to renew their 
commitment to the spirit and letter of the 1951 United Nations refiigee 
convention.'*' 
Human Rights Watch mRW): 
Human Rights Watch is the largest human rights organization based in 
New York, United States. HRW lays emphasis on the issues in the refugee 
rights, women's rights, children's rights and the flow of arms to abusive forces. 
The hallmark and pride of Human Rights Watch is the even handedness and 
accuracy of reporting.^ * 
United States Committee for Refugees (DSCRV. 
43. See www.unhcr.ch.com. 
44. The Tibetan Refiigee Community in India, The State of the Worlds Refiigee: Fifty years of 
humanitarian action, UNHCR 2000 Oxford University Press, Box 3.1, p. 63 
45. P. Nedumaran and Dr. S. Ramadoss v. Union of India and another. High Court of judicature at 
Madras, dt. 2718/92. See Appendix High Court cases. 
46. See www.Amnesty International about Alfiies. 
47. See Amnesty International on line: SO*"* Anniversary of the 1951 convention. 
48. Sec www.hrw.org 
Chapter v: Protection of Tibetan Refugees in India; Administrative and Legal Aspects / 224 
USCR is after the first organization to document human rights abuses 
and is the most persistent watching for refugee protection and assistance. 
USCR has worked to improve the lives of millions of the world's refugees 
recognizing the uniquely vulnerable condition of the refugee, USCR strives to 
make sure that when refugees flee, they have a place to flee to; that 
governments depend refugee's basic human rights; that persecutors and ethnic 
cleansers are not allowed to do their cruel work unnoticed; and that refugees 
are given a voice, refugees need protection, whether they are threatened by 
oppressive government, warfare, ethnic cleansing, and closed borders, or by 
badly written or laws, legal loopholes, and uncaring bureaucrats, U.S.C.R. is 
there to protect the right of the world's most vulnerable people/^ 
USCR Reports on India: 
At the end of year 2000, more than 2,90,000 refugees were living in 
India, 1,10,000 from Tibet (China), 1,10,000 from Sri Lanka, 42,000 from 
Burma, 15,000 from Bhutan, 13,000 from Afghanistan and more than 300 from 
other countries. Another 40,000 Afghans were living in India in refugee like 
conditions. Some 507,000 people were internally displaced in India because of 
political violence, including some 350,000 Kashmirese and more than 157,000 
others in north-east India.^ ° 
The Tibetan Refugees: 
Led by their spiritual leader, the Dalai Lama, first fled to India in 1959, 
after China Annexed Tibet. India permits the Tibetans to maintain their own 
administration, based in the northern India city of Dharamasala which in effect 
functions as a Tibetan Government in-Exile.2,000 to 3,000 refugees from Tibet 
arrive each year. According to UNHCR, 2,319 Tibetan refugees arrived in 
India in 2000. 
Many Tibetans in India are self sufficient, but some, including elderly 
persons, female headed families, and recent arrivals, struggle. The Indian 
49. For further see www. uscomminee for refugees accomplishjment.zep 
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authorities continue to permit Tibetan refugees to enter, although they have not 
granted legal residence to most of those who have arrived in recent years. In 
2000, the Indian Government granted asylum to Ugyen Thinley Derje, the 
seventeenth Karmapa Lama. The Karmapa Lama is the third most powerful 
figure in Tibetan Buddhism. He first fied to India in December 1999. India's 
action caused some fi-iction between China and India and led to a series of 
official talks between the two governments to discuss Tibetan refugees in 
India.*' 
American Refuyee Committee of TARC :^ 
The American refugee Committee works for the survival, health, and 
well-being of refugees, displaced persons and those at risk and seeks to enable 
them to rebuild productive lives of dignity and purpose, striving always to 
respect the values of those served. ARC is an international nonprofit, non-
sectarian organization that has provided multi-sectoral humanitarian assistance 
and training to millions of beneficiaries for more than 20 years.*' 
Role of National Agencies: 
Tht SffHth Asia Hwman Right? DQyuffigptatiQn C^ntry fSAHRPC); 
SAHRDC, an organization based on network seeking to investigate, 
document and disseminate information about human rights treaties and 
conventions, human rights education, refugees, media freedom, prison reforms, 
political imprisonment, torture, summary executions, disappearances and other 
cruel, inhuman or degrading treatment. SAHRDC has special consultative 
status with the economic and social council of the United Nations.^ " 
The office of the SAHRDC is based in New Delhi, its aims to inform the 
world about the condition of south Asian refugees in India and draw the Indian 
Government's attention to the need for legislation to protect refugees and 
50. See www.uscr country reportsindia 
51. Ibid 
52. See www.arc.history/programs 
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asylum seekers. Moreover, this article examines the role of inter-governmental 
organizations such as the United Nations High Commissioner for Reftigees 
(UNHCR) and domestic NGOs such as the South Asia Human Rights 
Documentation Centre (SAHRDC) in New Delhi. The refugee problem was 
acknowledged as having international dimensions and requiring global 
cooperation.^ '* 
Peonle's Union for Civil Liberties fPUCLl: 
Veteran leader Jaya Prakash Narayan (J.P.) founded the people's Union 
for Civil Liberties and Democratic Rights (PUCLDR) in 1976. The ideas was 
to make the PUCLDR an organization free from political ideologies, so that 
people belonging to various political parties may come together on one 
platform for the defence of civil liberties and Human Rights.^ ^ 
National Human Rights Commission rNHRC^; 
The National Human Rights Commission is an expression of 
India's concern for the protection and promotion of Human Rights: it was 
established in India on 12'*' October, 1999, under the protection of Human 
Rights Act, 1993. The recommendations of the National Human Rights 
Commission give an insight into the true nature of human rights violation in 
India. The directions and compensation provided by the National Human 
Rights Commission provide the perception and working of the NHRC.^ ^ 
NHRC, enquiries on its own initiative violation of Human Rights, it 
intervenes in any proceeding involving any allegation of violation of Human 
Rights, reviews the safeguards provided by or under the constitution or any law 
for the time being in forces for the protection of Human Rights, reviews the 
factors, including acts of terrorism that inhibit the enjoyment of Human Rights 
53. See www.sahrdc.com 
54. South Asia Human Rights Documentation Centre (SAHRDC) 4* May, 2001 collective rights in 
India: A re-assessment, in human rights features (internet) 
55. See www.poci.com 
56. For further information info@lawin.com 
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and recommends appropriate remedial measures; studies treaties and other 
international instruments on human rights, undertakes and promotes research 
in the field of Human Rights and spreads Human Rights literacy among various 
section of society. '^ 
Granting of Asylum to Tibetans in India: 
The Tibetan refugees flight to India was a result of the Chinese takeover 
of Tibet, which began in 1950, cumulating with the arrival of the Dalai lama in 
1959 nearly 1 lakh Tibetan refugees were granted asylum.'* This number 
swelled to about 50,000 in subsequent months. India was on friendly terms 
with China at that time, but it had no choice but to grant asylum and it was a 
perfectly valid act according to international law as grant of asylum to refugees 
is not an unfnendly act. Even though India did not support the independence or 
authority of Tibet and the continued presence of Dalai Lama and his followers 
has always been a thorn in the Sino-Indian relations.^' 
When the Tibetans came to India both the national and international 
political situations were favourable to them. Although the Govt, of India at that 
time was adopting a friendly posture to China it did not come in the way of the 
warmly receiving the Dalai Lama and his followers and offering them shelter 
within the country. Further the Government of India allowed Dalai Lama to 
establish his autonomous administration set up to look after the interests of 
Tibetan refugees and to receive funds from abroad for their rehabilitation. The 
by learning fact that the Government of India has allowed the traditional 
spiritual and temporal links between the Dalai Lama and his followers to 
continue, perhaps also accounts for the Tibetans strong belief in Kang-Zen. 
They still natural the hope of returning to Tibet and have refused to accept 
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Indian citizenship but this has not prevented them for reaching for new avenues 
to earn a living new skills and by taking to new economic activities. 
The responsibility for receiving refugees was initially assigned to the 
Ministry of External affairs. As most of the refugees arrived via Bhutan and 
Sikkim, two transit camps were established, at Misamari (Assam) and Buxa 
(West Bengal). When the refugees arrived they were temporarily 
accommodated in these camps and provided with ration, clothing and cooking 
utensils, beside some medical assistance. After preliminary screening 
procedure, which was aimed at excluding infiltrators and non-Tibetans, 
Tibetans were registered as refugees and were given registration certificates 
initially valid for three months. Initially, the Indian government considered 
Tibetan Refugee problem as a temporary one and hoped that they could be 
repatriated only in 1962 after the sino Indian war. The 1962 sino-Indian border 
war marked a turning point. It was then that it was recognized that the Tibetans 
would not soon be returning to their homeland. Then, on the request of Dalai 
Lama, Indian undertook some long term rehabilitation programmes.^ " 
The settlement of Tibetan refugees in India has not an easy task. The 
Indian Government tackled the problem sympathetically and to some extent, a 
number of voluntary agencies also gave assistance to start with, these agencies 
posed problems in that each wanted to help according to its own predilection. 
Therefore a coordinating agency, the central relief "committee" was framed '^ 
to supervise their affairs. It received some assistance from abroad but 
international organizational organizations including UNHCR were not involved 
at this stage. 
It was also at this time that the Indian authorities first requested 
international help for refugees. UNHCR began providing assistance to the 
Tibetan in Indian from 1964, even though it did not formally establish a 
presence in the Indian capital New Delhi, until 1969. Official international 
assistance remained limited, however, since the 1960 most international 
60. Manik Charkavorty, Human Rights and Refugees problem: Law in practices, pp. 146-147. 
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assistance for Tibetan refugees has been channeled through the Tibet Bureau 
of the Dalai Lama. Both governments and international organizations have 
been wary of providing assistance to the Tibetan, aware that such action would 
be viewed by the Chinese authorities as interference in their domestic affairs. 
Since 1962, assistance programmes for the refugees have included the 
establishment of agriculture settlements and vocational training schemes . State 
Government of India have allocated refugee families an average of three acres 
of land each and have assisted them in constructing houses. They have also 
given Tibetan communities assistance in establishing water supplies, civic 
amenities, handicrafts centres and schools. There are currently some 85 Tibetan 
schools across India catering for some 25,000 students. 
The Indian authorities have also provided ration cards, identity papers, 
residence permits and travel documents for registered Tibetan refugees, who 
are officially viewed as having come to India on pilgrimage. Although they are 
considered as foreigners under the 1946 foreigners act, they have been 
accorded the basic rights to contest or vote in Indian elections. Those who 
migrated to India before March 1959 and who have been ordinarily resident in 
India since then are considered for Indian citizenship on an individual basis. 
Those married to Indian Nationals may apply for Indian citizenship. 
The Indian government has consciously promoted a policy which 
enables the Tibetan community to maintain its distinct identity and cultural 
values, together with a political and administrative system of its own. From the 
start, separate settlements were identified and established in geographically 
suitable areas so as to provide them with economic, social and religious 
autonomy. A separate Tibetan government in exile has been established in 
Dharmasala, Himachal Pradesh. 
By 1961, the Tibetan refugees had been dispersed to various organised 
locations for settlement in India. In a relatively short period of time, Tibetan 
refugees settled in communities in Indian states such as Himachal Pradesh, 
61. P.N.KaurFronticr Ceilings" Vikas Publishing House Pvt. Ltd., Delhi, 1976, pp. 115-117. 
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Sikkim, Uttar Pradesh, Orissa, Arunachal Pradesh, Kamataka, Madhya 
Pradesh, West Bengal and Maharashtra. 
In certain areas, such as Darjeeling, Sikkim and Arunachal Pradesh, 
where cultural practices were not dissimilar to those in Tibet, the Tibetans 
adjusted quickly. In another places, such as Kamataka and Himachal Pradesh, 
there was occasionally local resistance to the Tibetan's visible presence and 
economic success." 
The central relief committees monthly report listed some 32 locations 
either at campus or institutions including Nurseries schools and hospitals being 
rendered relief assistance in the form of food, clothing and medicines, stipends 
were also given to meritorious students, who were eligible to study in schools 
other than those created purely for refugee children and for those undergoing 
training in social welfare and later in various trades and vocations.^ " 
Thg Govemmem of India proposed three apprQaches: 
Firstly - resettlement in agriculture, horticulture and animal husbandry; 
Secondly- the establishment of centres for training refugees in the production 
and scale of Tibetan handicrafts; 
Thirdly- the establishment of small -scale industries to be run and operate by 
Tibetans.^ ** 
The main land settlements were set at Maysore , Orissa, Madhya Pradesh, 
Arunachal Pradesh and Himachal Pradesh to various settlements the Tibetans 
were given lands ,houses , water supply ,medical and educational facilities 
etc." 
Tibetan refugee community in India has been rehabilitated mainly in 
three sector as 22 land-based agriculture sectors 2, agro-industry based sector 
and handicraft-based settlements in the state of Jammu and Kashmir, Himachal 
Pradesh, Uttar Pradesh, Sikkim, West Bengal, Orissa, Madhya Pradesh, 
62. The state of the world refugees, UNHCR, Box No.3.1, p.63. 
63. Frontier session Para 8\CSCl monthly report. 1961 A/4354 p.45. 
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Kamataka and Arunachal Pradesh. The headquarter of the central Tibetan 
Administration (CTA) and the residence of Dalai Lama is made in 
Dharamasala, Himachal Pradesh, 
The Tibetan National working committee is the highest policy making 
boy of the Tibetan Administration in exile. In matters of great importance with 
any of the offices of Tibet, in New York, Geneva, Japan, New Delhi and Nepal. 
The representative of the office concerned is summoned to attend the meeting 
of the National Working Committee. The committee also calls for an annual 
meeting on matters of the utmost importance. The National Working 
Committee has the final say in matters concerning financial matters. The 
annual budget of every office under the Tibetan Administration is scrutinized, 
rejected or approved accordingly by the national working committee. 
The council for home affairs in Dharamsala, Himachal Pradesh, is 
another major department of the Tibetan Administration. It has been 
established in 1960, in order to properly manage and monitor the rehabilitation 
programme. The Home Affairs deal with the rehabilitation schemes of the 
Tibetan refugees in exile. All the settlement officer the welfare officers and the 
managers of the handicrafts centres are directly responsible to the home affairs 
office and the ministry of rehabilitation of the Government of India and other 
voluntary agencies have already settled 60,000 Tibetans in India. By working 
in close collaboration with the ministry of rehabilitation of the Govt, of India, 
and many voluntary organizations. The Home Affairs draw up future plans for 
resettlement of more Tibetan refugees in India. The council to date has 
resettled 47% of the 1,10,000 refugees currently in exile. 
The Council for Tibetan Education (CTE) is responsible for the 
education of the Tibetan refugee children in exile. It aims to provide them with 
the best possible educational facilities and to this end the council works in 
close collaborations with the Central Tibetan schools Administration (CTSA) 
65. Louise W. Holboran, Refugees: A problem of our time. The Scarecrow Press Inc., Metuchen, New 
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New Delhi. Central Tibetan School Administration is an autonomous body set 
up by the Indian Government for the over all management of the Central 
Tibetan Schools. There are currently four residential schools and 46 day 
schools, with a total strength of 2670 and 10309 students respectively. 
The Bureau of his holiness the Dalai Lama headed by Mr. Tashi 
Wangdu in his capacity as the acting representative of his Holiness, is the 
overall in charge of the Dalai Lama's representative office abroad. Its prime 
function is to act as a liaison mainly between the government of India and his 
holiness the Dalai Lama and between the countries sympathetic to the Tibetan 
issue and the Dharamsala administration. There are a large number of Tibetans 
settled throughout India, the main concentration of Tibetan settlements being in 
south India. Also there are a number of Tibetan residential schools in hill 
stations in North India and day schools wherever there are Tibetan 
communities. Both these projects are largely financed by the Government of 
India. In order to obtain the financial help from the Indian Government for both 
the education of the Tibetan children and the Tibetan settlements the Bureau of 
his holiness the Dalai Lama acts as a permanent liaison with the Indian 
Government, helped by representative of both the council of Tibetan education 
and the home affairs department.^ 
Settlement and Rehabilitation Programme; 
The first Tibetan refugees resettlement was done in the state of 
Kamataka at Bylakuppe, 52 miles from Mysore city. It is one of the best 
settlement areas which government of India gave to Tibetans is the three 
thousand acres, has been regarded to be in the most successfiil settlement. It 
was then agreed to resettle 3,000 refugees in the first instance and India 
Government sanctioned Rs. 37,84,800 for this purpose. The place chosen is 
over 3,000 acres leased to the Tibetans by the Kamataka State Government. 
66. Manik Chakravorty, Human Rights and refugee problem: Law and practices. Tripura University, 
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The Government of India also paid the major part of their transportation 
costs. The Tibetan settlers received rations of rice, flour, maize, meat, oil, milk 
powder, salt, tea, vegetables, fuel and vitamins from the Scheme Fund provided 
by the Indian Government. In addition, the Central Relief Committee (an 
organization established in 1959 by some prominent Indians to co-ordinate 
relief assistance to Tibetan refugees) supplied gift clothing for the settlers. In 
total six camps were built consisting of 500 persons in each camp. However, 
during the first few years, the Tibetan settlers faced great difficulties. They 
received supplementary assistance from the rations supplied to them by the 
Indian Government Scheme Fund. The regular rations were stopped in 1965, 
but by that time the settlers were having a better yield from the land and had 
organised other income-earning activities through their cooperative Society. In 
the late 1960's Tibetan refugees were still coming into India. Thus, the 
Government of India was approached with a request to provide rehabilitation 
facilities for the new comers. The Government of India agreed and allotted 405 
acres of land in Bhandara District of Maharashtra. A sum of Rs. 18,83,780 was 
sanctioned to cover the settler's transportation costs, construction to temporary 
camps and permanent housing, ration and medical supplies, de-forestation, 
purchase of agricultural implements including bullocks for ploughing, 
demarcation and distribution of land, irrigation and drinking water facilities, 
three years staff salary and the maintenance of settlement office. All the settlers 
who were 10 years old were given land with 3 acres of land for 5 people. 
Besides the tractors that the settlement has under its Co-operative Society, each 
family is provided with a pair of bullocks for ploughing with all necessary land 
tools for agricultural work. Seeds, fertilizers and insecticides were also 
provided for 4 years .^ ^ 
Tenzingang Tibetan Refiigee Settlement. Bomdila. Arunachal Pradesh: 
This settlement is situated in Kameng District of Arunachal Pradesh 
and about 83 Kilometers in the north eastern side of Bomdila town. The present 
67. Ibid p. 151. 
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population of the settlement is 1,348 people in 265 families, settled in five 
different villages. The Tibetan authorities and the settlers have submitted plans 
in each year from 1972-75, to the Government of India, to provide 
rehabilitation facilities for the settlers. The settlement has neither a proper co-
operative society nor any handicraft centre from where the settlers can earn 
their living. The main source of income in settlement is agricultural work. With 
the financial assistance from the State Government, the settlement has set up 
some flour mills. 
As agricultural settlement seemed to be the best answer to a quick 
solution of the refiigee's problems, efforts were continued in search of more 
settlement lands. The State Government of Madhya Pradesh offered some lands 
at Manipat. The Government of India sanctioned Rs 21,320,000 for this project 
in March, 1963. 
The Phuntsokling Tibetan Settlement at Chandragiri of Orissa was set 
up in 1963 in Ganjam District, about fifty miles to the west of Bahrampur. The 
total population of the settlement at present is 6,964 people. 
The Ministry of Home and Rehabilitation of Govt, of India also 
provided necessary assistance to rehabilitate 1,000 Tibetan refiigees in Sikkim. 
A total of 600 acres of land was sanctioned in South Sikkim and the 
Government of India sanctioned Rs. 9,72,000 through the State Government 
for one hundred families. 
However, presently there are in total 34 Tibetan settlements in India. 
India's assistance to the Tibetan refiigees operates within the economic 
constraints of a large refiigee assistance programme that must provide for 
refiigees fi-om Sri Lanka, Bangladesh, Burma and other surrounding countries. 
The Indian Governments commitment to assisting the Tibetan refiigees is well 
established. In time, it may be submitted that the scarcity of large tracts of 
suitable land under government ownership and a shortage of fimds for all 
refiigee programmes have drastically changed refiigee settlement policies and 
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have presented the Indian Government from assisting the CTA in meeting 
many of the needs of the displaced Tibetans.^ ^ 
In the process of building self sustaining and viable settlements the 
contributions of foreign voluntary agencies have been significant. Beginning in 
1966 with the provision of 3,50,000 dollar from the funds of European refugee 
campaigns large- scale rehabilitation projects have been organized and fmanced 
mainly from European and North American sources. The board of trustees for 
the common project of European refugee campaign established as its Indian 
partner, the Mysore. Resettlement development agency which has been 
responsible for the creation of four major settlement in Kamataka it has now 
built up a body of expertise that makes it a valuable and effective agent for 
development, not only for the Tibetan refiigees but also for the Associated 
projects of a similar nature designed to assist landless people of the region.*' 
It is noteworthy that the Tibetan refugees burst into the world scene in 
1959. The very year designated by the United Nations as world refugee year. 
The United Nations High Commissioner for refugees did not recognise the 
Tibetan exiles in India as refugees. The General Assembly of the U.N. 
therefore passed a resolution authorising the high commissioner to extend 
assistance to refugees who do not come within the competence of the United 
Nations and to use his good offices in the transmission of contributions 
designed to provide assistance to them it was a clear realization that the refugee 
problem was a continuing one and not be confined to the European sphere or 
limited to those refiigees falling within the scope of the status of the offices of 
the United Nations High Commissioner for refugees or the convention relating 
to the status of refiigees.^ '* 
While the United Nations could not resolve the political status of Tibet, 
the humanitarian situation had been acknowledge and developed and the plight 
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of the refugees highlighted by virtue of long discussion held within the united 
nations and outside, while the general assembly at most condemned to 
communist Chinese actions, any idea of direct intervention remained frozen. 
Yet unlike the political problem the autonomous flow of refugees could not be, 
shelved. The united nation was ably supplemented by a varied number of 
agencies specialized to look in to the vast problems of human welfare, thus, 
while the brunt of responsibility for the refugees fall on the host countries, the 
united nations could not act through its office of the UNHCR to help alleviate 
the refugee problems. 
By 1961, the reftigees had been dispersed to various agencies locations 
for settlement in India. The central relief committee monthly report listed some 
32 locations either at campus or institutions including nurseries schools, and 
hospitals being rendered relief assistance in the form of food clothing and 
medicines stipends were also given to meritorious students, who where eligible 
to study in schools other than those created poorly for refugee children and for 
those undergoing training in school welfare and later in various trades and 
vocations.'' 
1. Agriculture Settlement: 
As refiigees are still coming from Tibet, about 14,000 of them are yet to 
be accommodated. Three decades after their rehabilitation, Tibetan refugees 
feel today that they lack mobility as they are resettled remotest parts of the 
country. Some other significant problems and fears are that the "limited 
opportunities for higher education an economic possibilities force Tibetan out 
of the refugee communities and soon could lead to an irreversible assimilation 
in to the dominant surrounding cultures". 
However, in spite of all these hardships and economical constraints-the 
Government of India is providing all the necessary supports and humanitarian 
assistance to these 100,000 Tibetan people who are in distress. Mr. Zakaria, the 
71. Fourteen session supplementary No. 16 (A/4354) p.45 para 81. CSCl monthly report 1961. 
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former Indian Representative to the United Nations, strongly re-iterated the 
Indian Stand in the floor of the United Nations in 1965 before the General 
Assembly that-
"For our part, we assure the United Nations that- as in the past- we shall 
continue to give all facilities to the Tibetan refugees, and do our best to 
alleviate their sufferings and hardships. The Dalai Lama has been living in 
India for some years now, and is carrying on his religious and humanitarian 
activities without any restrictions from us. We shall continue to give the Dalai 
Lama and his simple and peace loving people these facilities and all our 
hospitality" 7^  
In almost all the Tibetan settlements leadership is vested in the 
cooperative society, which is usually headed by the representative of the Dalai 
Lama assisted by many younger Tibetans who have graduated from the school 
system. It is generally agreed that the Tibetans were far less of a problem than 
the other refugees with the co-operation of the Dalai Lama they showed 
discipline tolerance and endurance, although meet of the rehabilitation schemes 
had an agricultural bias. It was not possible to get agriculture land to suit the 
climate needs of the Tibetans who were used to living at great heights and in 
dry climates, with the co-operation of various state Governments some jungle 
areas were made available for the settlements of Tibetans Agriculture 
settlement combined with other subsidiary collage industries were gradually set 
up in Kamataka, Orrisa, Arunachal Pradesh and Madhya Pradesh. To start 
with, since all the settlers were not used to agriculture and particularly not in 
the hot climate of India, it looked like a loosing battle. 
In most of the settlements, small irrigation schemes were evolved, 
simple and cheap family hut were provided and in a short time the settlement 
become a collection of small Tibetan villages eventually many of the settlers 
become rich enough to build their own improved huts, various facilities like 
72. Manik Charavorty, Human Rights and Refugees problems: Law and Practices. Tripura University. 
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bullocks, ploughs and a few tractors were provided carpet-making centres were 
set up as well as other cottage industries. By tradition many Tibetan are good 
carpet weavers and from this source they earn a good income and foreign 
exchange.^ ^ 
2. Industry Based Settlement: 
Tibetan refugees in India have been rehabilitated in agriculture 
settlements as well as in rural industries and handicrafts centre. While the 
Government reporters speak of successftil rehabilitation of the refugees in 
agriculture settlements, in the initial phase, the industrial centres posed 
considerable problems. Thus for instance in 1966, a group of international 
voluntary agencies envisioned a novel idea of rehabilitating 5,000 Tibetan on 
small scale industries, requiring semi-skilled and unskilled workers in the state 
of Himachal Pradesh next to the foot hills of the western Himalaya. They called 
themselves (Tibetan Industrial Rehabilitation Society (TIRS) by 1969 the 
constructions of the Indian settlements was almost over, thus the cell founded 
for 5000 refugees scattered all over the Himalaya foothills engaged in building 
India's strategic road to come home.^ ^ 
Things went wrong at the managerial level, there was a deplorable lack 
of support between Indian managers and the Tibetan leaders and the decisive 
blow come from the contradictory system by which these industries operated. 
Being purely voluntary enterprises the industries were expected to operate 
along humanitarian lines. But there was neither the devotion and commitment 
of a social workers nor the profit motivation of the company executive between 
the two extremes were individual interests which sought to gain at the expense 
of majority. Tibetan refugees has been issued certificates of identity which 
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enable them to engage themselves in gainful employment economic activities 
and even travel abroad and return to India.^ ^ 
3. Handicraft Based Settlement: 
While around more than twelve to fifteen thousand people thus found 
rehabilitation on land, most Tibetans resorted to other means for their 
livelihood with the assistance of the Government of India. They set up big 
handicrafts centres for carpet weaving and production of other Tibetan 
handicrafts, first at Dalhousie in Himachal Pradesh .and then else where the 
reminder initially found employment or road construction in the cool, hilly 
areas with the passage of time they have also been shifted to various 
agriculture settlements or absorbed in handicraft centres besides many of them 
have left the settlements to venture out on their own.'^  
Handicrafts centers were started for Tibetan refugees where carpets, 
blankets, brassware, Tibetan and Indian garments and knit-ware were 
produced. An emporium was set up at the Tibet house in New Delhi. A Tibetan 
industrial rehabilitation society was set up in 1965 to provide the administrative 
frame work to formulate and implement industrial projects for the rehabilitation 
of Tibetan refugees with funds from voluntary agencies. In society had 
established following projects in Himachal Pradesh 
(a) woolen mills at Bil; 
(b) lime quarry at Kumraoh; 
(c) dehydrating lime plant at Staun; 
(d) fiber glass factory at Paunta; 
(e) tea states at bir, and Chauntra; 
(f) Tibetan crafts community at Patrola ; 
(g) Sakaya agriculture settlement at Puruwala.^ ^ 
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There are almost dozen handicraft centres in Indian which are 
cooperatives, employing many Tibetan families who are dependent on their 
goods as a means of livelihood. There are also smaller centres in many 
settlements, which provide a supplementary source of income to the 
agricultural products. Both these categories are under the overall supervision of 
the Council for Home Affairs of the Tibetan Government in Exile. With the 
Tibetan capacity for hard work and common sense, together with modem 
techniques of management and sales, the most of the Handicraft Centres are 
doing well. The carpets of Raipur, Dalhousie Centres are most popular. The 
Tibetan Refugee self-help centre at Darjeeling is noted for its metal work and 
wood carvings. The Tibetan Refugee Handicraft Centre, Dalhousie, was 
established by the Government of India in November 1959 in order to train 
refijgees in their traditional crafts and eventually rehabilitate them in these 
trades. The training-cum-production centre was to be supervised by the Indian 
co-operative union. On the initiative of the Indian Government, the supervision 
of the centre was taken over by the Tibetan Govemment-in-exile in July 1962. 
Until 1973, the Government of India had been granting the rent of three 
workshop building, staff-quarters' electricity and water charges along with 
rations to the workers of the centre. In 1975, with the grant in-aid from the 
United Nations High Commissioner for Refiigees and Tibetan Refugee Aid 
Society, Canada, the centre has purchased property and land on which the 
existing twin workshops had been constructed. The centre specialises in 
Tibetan carpets, dresses, blankets, flags and paintings. Hence, the carpets of the 
Centre are rated among the best produced in various hanicraft centres in India. 
In October, 1959, the Tibetan Refugee Self-Help Centre at Darjeeling was 
formally started by a ten-member Committee to rehabilitate the Tibetan 
refiigees driven out of their country once again by the Chinese. By the 1978 the 
number of people had risen to 650, of which 299 were workers. The Centre has 
undertaken multifarious activities, ranging fi-om production of handicrafts to 
Chapter v; Protection of Tibetan Refugees in India; Administnitive and Legal Aspects / 241 
the care of the old and orphans and in 1961, was registered as a charitable 
organization under Indian Law. 
The Tibetan Women's Co-operative Association, as it was initially 
called was started in April, 1963, with the aim and objective of providing work 
and assistance for the Tibetan women specially the very poor, old and infirm 
ones. In the beginning, the association was to be on temporary basis and later 
on, to be amalgamated with another handicraft centre in Simla. By late 1968, 
however, the Government of India assured that it had no objection for 
continuing the association in Dharamsala. Since then, the association received 
some funds from the Indian Government and voluntary aid agencies. Of the 
donors who donated funds for industrial settlements in India from 1965-1972, 
the following are worth mentioning: (I) European Refugee Campaign, (ii) 
Catholic Relief Services, (iii) Norwegian Refugee Council, (iv) Indo-German 
Social Service Society, (v) Swiss Aid to Tibetans, (vi) Christian Aid, London, 
(vii) UNHCR, and (viii) OXFAM.'^ 
Education of Tibetan Refugee Children: 
Educational facilities being provided to Tibetan refugees through the central 
Tibetan school administration CTSA set up by the ministry of education, government 
of India , The CTSA, is at present running 7 residential schools besides a number of 
day school s in the land settlement areas and also near camps. Af^ er 1961 a special 
sub division in the ministry of education was created the Tibetan schools society , 
which was funded by the Indian government . The society developed and 
administered an out standing programme for Tibetan refugee education. '^ The large 
avenues open to vast majority of Tibetan students are the Dalai Lama's in exile.*° 
The education of the Tibetan refugee children has been a major concern 
of the Tibetan people since the first massive inflow of refiigees into India. 
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Dalai Lama opened the first Tibetan School in Mussoorie, on March 3"^*^, 1960, 
with 50 students initially. In subsequent years the number of children-many of 
them orphans increased with the continuing influx of refugees, and the 
education problem became more acute. In 1961, the Dalai Lama approached 
the Indian Government for its support and assistance in Tibetan education. A 
special committee was established, consisting, of four Indian officials and three 
Tibetans representing His Holiness, This committee later on became 'The 
Tibetan Schools Society', in autonomous body under the Ministry of Education 
of the Indian Government. Its main aim was to provide the Tibetan children the 
knowledge of their own culture history and traditions and to introduce them to 
modem educational system. In 1979, the Tibetan Schools Society was 
renamed as Central Tibetan Schools Administration (CSTA). 
To meet the particular problems of refugees orphans a centre was 
established for them at Dharamsala in May 1960, known at the time as the 
'Tibetan Refugee Children's Nursery'. Over the years, the Nursery has grown 
into a flourishing community, now known as the Tibetan Children's Village 
(TCV) which is affiliated to the international aid organization SOS. All Tibetan 
schools in India are staffed by both Indian and Tibetan personnel. Each 
residential school has an Indian Principal and a Tibetan Rector appointed by 
the CTSA who jointly supervise the school affairs. Until 1975, CTSA provided 
free education for all Tibetan students; however, since then the schools fees, 
although subsidised, are no longer paid in full by the Indian Government, 
except for 25 'Freeship' granted annually. In the beginning, the efforts of the 
Council for Tibetan Education were directed towards children who were bom 
in Tibet and came to India as infants or youngsters. In more recent years the 
need to assist the Tibetan children bom to their refugee parents living in India, 
Nepal, Bhutan and elsewhere arose. However, at present, the residential facility 
has been extended to any Tibetan children whose parents can pay Rs 105 per 
month per child, while the Indian Government make for the rest of school fees. 
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At present many international NGOs are also actively helping these Tibetan 
students. The NGOs are the Service Civil International, the Swiss Red Cross, 
the Swiss Aid to Tibetans, Save the Children Fund, U.K., the Norwegian 
Refugee Council, Tibetan Refugee Aid Society, Canada, American Emergency 
Committee for Tibetan refugees, the Catholic Relief Service etc.*' 
Tibetan refugees also have access to institutions of higher education in 
India, though for that they need a domicile certificate (as education is a state 
list subject and the conditions vary from one state to another). Also for 
domicile certificate, the Tibetan need Indian citizenship and forsaking refugee 
status negates the very purpose of fleeing ones own country. 
However the Indian help in the field of education has been acknowledge 
by Dawa Norbu, 
"India's patronage of Tibetan education since the early 1960s represents 
one of the biggest investments she had made to wards the Tibetan refugees. 
This unprecedented generosity has to be appreciated all the more because 
India's net without her economic problem."*" 
Medical Facilities: 
The central relief committee of India is providing medical facilities 
which has setup 7 well equipped hospital in relief camps and other areas for 
Tibetan refugees.*^ 
Issuing of Ration Cards: 
Tibetan refugees have been issued ration cards by various states 
governments up to 1992 to 1993, an expenditure Rs.l6 crores were incurred on 
81. Manilc Chakarvorty. Human Rights and Refugees Problem: Laws and Practices, Tripura University, 
Agartala, PP.I49-1S0. 
82. Dawa Norbou, Motivational crises in Tibetan educatioOnal system: some personal reflections. 
Tibetan review. May, 1994, p. 13. 
83. K. C. Saha, Refugee assistance, and India's policy (Article) 
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Tibetan refugees. Also in 1994-1995, Rs. 3 crores, and in 1995-1996 Rs. 3.5 
84 
crores were spend. 
It is noteworthy that the Tibetan Refugees burst into the world scene in 
1959. The very year designated by the United Nations as world refugee year. 
The United Nations High Commissioner for refugees (U.N.H.C.R.) did not 
recognise the Tibetan exile in India as refugees. The General Assembly of the 
United Nations therefore passed a resolution authorising the high commissioner 
to extend assistance to refugees who do not come within the competence of the 
United Nations and to use his good offices in the transmission of contributions 
designed to provide assistance to them. It was a clear realization that the 
refugee problem was a continuing one, and not be confined to the European 
sphere or limited to those refugees falling within the scope of the status of the 
office of the United Nations High Commissioner for refugees or the convention 
relating to the status of refugees.*^ 
Beside the Indian Government bearing the expanses of settlement 
sources of relief and mentioned in the 1961 reports were traced to some 
fourteen organizations and government these include the following: 
American Emergency Committee for Tibetan Refugees (AECTR) 
Catholic relief service (CRS), Church World Service (CWS) Committee on 
relief and Gift supplies (CORAGES), Co-operation for American relief 
everywhere (CARE); Council of YMCA of India and Ceylon refugee section. 
Dr. Thomas Dooley Foundation California U.S.A. Government of South 
Vietnam; Indian Red Cross Society (IRCS); Junior Camber International (JCI); 
National Catholic Welfare Conference (NCWC); National Christian Council 
(NCC); Save the Children fund, U.K. (SCF) and other Service Civil 
International (SCI). 
84. Annual Report of the Ministry of Labour, employment and Reiiabilitation Govt, of India, 1995-96, 
p. 97. 
85. General Assembly Resolution 1338 (XIV) 20''' November, 1959 8141 St. Plenary meeting General 
Assembly official records. 
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The Church organization often acted in co-operation with each other and 
much of the aid seems to have been provided by these AECTR. This list 
however neither seeks to indicate the comprehensive assistance given through 
the year nor the total works involves- it does not for instance given any 
indication of the personal involved either voluntarily as an attached to 
organizations, or individuals, some organizations choose to ignore the CRC(I) 
channel and operated independently.^ ^ 
Over the last three decades the Tibetan community has lived peacefully 
side by side with local communities. They are happy and grateful that India has 
offered them the maximum opportunities to purpose their religious and cultural 
aims. Like all other refugees, the Tibetans refugee have been confronted with 
two mutually contradictory pressures if one hand to seek to keep alive the idea 
of return, they must somehow prevent their physical depression and by their 
very flight arouse the concern of the world in the hope that political conditions 
can changed in their favour. The frustration of these ambitions, however may 
lead to their abandonment or to their persistence as one of the world's unsolved 
problems as has happened earlier with the Palestinian Refugees. One the other 
hand if the refugee willingly accept the generous contribution of relief 
agencies and by their own endeavors, succeed in rehabilitating themselves in 
their new homelands, they will inevitably by subject to pressures to assimilate 
or amalgamate with their host populations to be sure, because India is already a 
multi-cultural, multi-religions country the pressures to assimilate culturally (as 
distinct from politically) was expected to be minimal.*^ 
The fate of such refugee can depends largely upon the caliber of their 
leadership the Tibetan Refugee in this respect have been doubly fortune. Not 
only did the Dalai Lama, their knowledge leader succeed in escaping to India 
unharmed, but this took place when he was only 25 years old. The continuity of 
leadership though him in succeeding years has greatly assisted the 
86. labella Khalting, Tibetan Refugees and the United Nations, School of International Study, J.N.U. 
New Delhi, p.39. 
87. T.L. Palkakashappa, op.cit. pp.l6-l7. 
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consolidations of Tibet community in exile. The Dalai Lama is well aware of 
his own situation he nourish the belief that political circumstances may change 
before too long, so that he and his exiled followers will be able to return to 
Tibet. The Dalai Lama has not discouraged emigratSion to western countries, 
and has supporters who remain in India to rehabilitate themselves in their new 
surroundings and to take advantage of the opportunities offered by the Indian 
Government and the voluntary agencies to establish viable communities 
designed to become self sufficient and self sustaining. This policy has two 
obvious merits (first) it will ensure that the Tibetan Refugee community has a 
whole remains intact gathered in sufficiently large groups to be able to 
maintain their own language and religion, and with Tibetan schools teaching 
the essentials of their heritage. 
(Secondly) the economic support created will prevent the Tibetan from 
becoming a depressed and dependent minority, existing solely from the 
handless of world community with might so easily favours of more pressing 
claims else where. The policy of self sufficiency, however, runs the risk that 
the settlement might become too successfiil.*^ 
In some parts like Sikkim, Darjeeling and Arunachal Pradesh the 
Tibetans found more or less similar cultural practices making their assimilation 
process more smooth and fast. In many other places like Kamataka and 
Himachal Pradesh the local population have tremendously benefited in terms of 
job opportunities, health and education from the Tibetan agricultural 
occupation, cottage industries and other infrastructure generated therein. There 
are however, growing instances of local resistance particularly in the 
Himalayan regions to "economic dominance", "visible presence" of Tibetans 
and some scholars have even raised issues related to "national security", 
"religious chauvinism" and "conflict with host population". However, this 
phenomenon of "compassion fatigue" though noticeable vis-a-vis other 
88. Ibid pp.82-83. 
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successful and prosperous communities settled in different parts of India, is 
certainly in the increase.*' 
The active role of Dalai Lama's administration in the rehabilitation 
process of the Tibetan Refugee went a long way in nurturing their traditional 
sentiments of solidarity the establishment of separate settlements for the 
refugees and their supervisions by the Dalai Lama's Administration sheltered. 
The Tibetans from the alien culture and climate, for the more under prizing of 
the Tibetan refugees who stayed outside the settlements, the Dalai Lama's 
Administration gave a sense of protection. They knew that they could always 
go to the settlements if things did not go well with them. 
Living in India has not only strengthened. The self confidence of 
Tibetan youth, but it has also changed the contents of Tibetan identity today. 
The Tibetan identity has acquired the characteristics of a national identity and 
has transcended the cultural and religious sentiments that were dominant in the 
earlier generation. It can be said that these refugees who had learnt to interact 
with diverse institutions government agencies and persons are likely to adopt 
themselves better to an alien social milieu more easily than those interactions 
which were confined to a narrow social and cultural universe. In the case of the 
latter, a protective organization, which is committed to their long term welfare 
and is capable of extending protection till the refugees gradually acquire the 
skills to cope with their new environment is required. This is the lesson that can 
be gained from the experience of the Dalai Lama's Administration in 
rehabilitating Tibetan Refugees in India.'*' 
Three decades after their rehabilitation, Tibetan refugee face today that 
they lack mobility as they are resettled in remotest parts of the country. Many 
Tibetan initially experienced problems in moving from what was a strongly 
traditional and almost closed society to the culturally diverse one of democratic 
89. Statemet by Prakash Shah, permanent representative of India to the United nations at the debate in 
the security council on 'preotection for humanitarian assistance to refugees and others in conflict 
situation' New York, May 21,1999. 
%. R.A. Stein, op.cit, pp.227-242. 
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India. Some other significant problems and fears are that the limited 
opportunities for higher education and economic possibilities force Tibetan out 
of the refugee communities and soon could lead to reversible assimilation into 
the dominant surrounding cultures. 
But the Dalai Lama has always acknowledged the Indian help. He said, 
Indian helped Tibetan culturally, in education and resettlement, there can be no 
doubts that without India's help. We would not be in this position today.'' 
In general, however, they maintained their culture and religious 
practices. One another has written that the ability of the Tibetan refugees to 
build and found in foreign lands numerous monasteries of a remarkably high 
architectural standards numerous monasteries of a remarkably high 
architectural standard and their success in developing viable monastic 
communities similar to those of Tibet is one of the miracles of the two 
twentieth century. 
Despite those positive achievements the majority of the Tibetan 
Refugees in India still want to return to Tibet, while the conditions under which 
many of these refugees live are relatively good, the unresolved nature of the 
refugee problem is illustrated by the fact that each fear, Tibetan refiigees net 
only in India, but also in Nepal and Bhutan, continue to seek asylum in western 
countries more than four decades after the initial flight of this group of refugees 
permanent solutions for them still appear to be a long way off 
91. Interview with tlie Dalai Lama. The Sunday Times of India, 8* May. 1994. 

CONCLUSION 
The refugee problem continues to challenge the international community 
multi-dimensionally and globally and has become the most complicated issue 
before the world community today. The refugee situation has also become a 
classic example of the interdependence of the international community. It fiilly 
demonstrates now the problem of one country can have immediate 
consequences for other countries. 
It has rightly been predicted, that the fiiture wars would not be by 
invansion but by migration, Martin Van Cleveld in his book 'future' said that by 
end of the century in a sizeable portion of the globe, the law and order situation 
would deteriorate and most nations would have to cope up with what he 
described as "anarchy within states" and he has warned that we could only cope 
in future if we all adopted states manlike and humanitarian policies in the 
present. We have witnessed a series of horrifying ethic cleansing in the former 
state of Yugoslavia humanitarian problem in Chechenya' and currently in 
Afghanistan. 
The international community has now recognized that human right 
violations are a major cause of mass exoduses. The causes of exodus have also 
muhiplied and now include natural or ecological disasters and extreme poverty. 
As a resuh, many of today's refugees do not fit the definition contained in the 
convention relating to the status of refugees. This refers to victims of 
persecution for reasons of race, religion, nationality, membership of a 
particular social group or political opinion and today's refugee flows are caused 
by a complex interaction of political economic and social forces shaped by both 
indigenous conditions and external pressures. 
As per the international law the refugee are those who have fled their 
country of origin mainly on the grounds of well founded fear of "persecutions" 
1. Justice Fall S. Nirman, Lecture on judicial symposium on Refugee protection. New Delhi, 13-14 
Nov, 1990. p. 73. 
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of the reasons of race, religion, or those who, since they no longer enjoy the 
protection of their government, are compelled to flee to escape the violence of 
armed conflict or widespread violations of Human Rights. 
Disregard for the minimum rights of refugees and internally displaced 
persons is another dimension of the relationship between the violation of 
human rights and refugees. 
While efforts continue to remedy the problem at its source, attention is 
turning to the difficulties that asylum seekers encounter afler they leave their 
country of origin. These issues are giving rise to concern. The first is the 
disturbing tendency to close doors asylum seekers. Some governments faced 
with influx of asylum seekers, economic migrants and illegal aliens have 
introduced restrictive measures that hinder access to their territories. These 
measures include complicated or burdensome visa requirements for national of 
some countries and fines imposed on airlines that carry undocumented aliens. 
The second relates to violations of the minimum rights of asylum 
seekers during the process of applying for asylum and also after refugee status 
has been granted. Intolerance, racism, xenophobia, aggression national and 
ethnic tensions and conflicts are on the rise in many places and affect many 
groups in particular asylum seekers and refugees. 
In some cases the minimum standards of treatment of asylum seekers are 
not respected. Inadequate determination procedures and refoulement at airports 
and borders cause enormous problems for some asylum seekers. At times 
refoulement takes inhumane forms such as the forcible return of asylum-
seekers to the countries of origin where their lives, liberties and security may 
be threatened. Boats of asylum seekers have been pushed back to sea to die of 
hunger or make an easy prey for pirates and sharks when they have attempted 
to land on certain shores. Other example of all treatment include physical 
assaults the detention of asylum-seekers for extended periods and without 
legitimate reasons and harsh interrogation procedures. A government may also 
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fail to provide adequate protection to refugees and asylum seekers thereby 
exposing them to physical danger from racist and xenophobic aggression. 
The problem of asylum seekers do not end when they finally cross 
borders and go through the first phase to seeking asylum which as mentioned 
above, often involves periods of detention and interrogation while their 
application for asylum is being processed, and even after their refiigee status 
has been determined. They may be confronted by numbers restrictions and 
obstacles.^  
In some instances refiigees are confined to camps and reftised access to 
courts and legal aid. Moreover, reftigees may find themselves unable to obtain 
employment, own business or purchase land. In fact, in many cases where 
reftigees are not forcibly returned they may feel compelled to have owing to the 
degrading conditions of life to which they are subjected in host countries. 
In some places reftigees are regularly subjected to attacks and abuse. 
Many have died in military or armed attacks on reftigee camps and settlements. 
Young males and minors are frequently recruited into armed or guerilla bands 
and forced to fight in civil wars. Attacks on reftigees camps have been 
condemned by the United Nations General Assembly in numerous resolutions. 
The commission on Human Rights has also been concerned with specific cases, 
such as attacks on Palestinian refiigees in Lebanese camps and attacks on the 
Thai-Cambodian border. Reftigee women and children are a particularly 
vulnerable group. The convention on the rights of the child (1989) makes a 
specific provision for giving "appropriate protection and humanitarian 
assistance (Art. 22) to the reftigee child, women make up a large protection of 
the world's refugee population. They are very frequently subjected to physical 
and sexual abuse in countries of reftigee. 
There has been a marked increase in violent attacks against reftigees and 
asylum seekers in recent years. Today, reftigees or some countries, where such 
2. Human Rights and refugees, human rights factsheet No.20, pp. 18-20. 
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phenomena have reached large proportions live with the constant fear of 
physical assaults and threats to their lives and security. 
Refugees, as a particularly vulnerable group of foreigners, after become 
the primary targets of racist hatred. Political debates in some countries have 
tended to blur all the issues that relate to foreigners. Asylum-seekers refugees 
economic migrants, immigrants and seasonal workers are after lumped together 
as foreigners. 
The consequences have been threefold. First, the principles of protection 
and non-refoulment of refugees have been repeatedly violated. Secondly, the 
number of violent incidents perpetrated against refiigees has increased. 
Thirdly, the refiigee issue has come to be seen has come to be seen in political, 
rather than humanitarian terms and the lines between immigration policy and 
reftigee policy have started to blur. 
The last issue is the persistence of Human Rights violations in countries 
of origin and the need to address those violations before reftigees can be 
voluntarily repatriated. The final link between human rights and refiigee 
problems lies in the issue of durable solutions. 
It is ironical, that countries which are industrially and economically far 
ahead of India, and which are partitioning suitable ways of exclusions of 
refiigees through stricter visa controls, all types of borders restrictions 
sanctions against carriers, interdiction at high seas, declaring seas within the 
countries as international territory to avoid obligation, and advocating the 
concept of safe third country are finding fault with India for not ratifying the 
refugee convention. These countries spend time and resources 
disproportionately on refugee status determination and refuse to share the 
burden equitably with less affluent refiigee receiving countries. When the 
convention demands that all countries, however refugee rights, irrespective of 
socio-economic conditions of receiving states, and prescribe monitoring 
procedures evolved by developed countries. The countries in the south, raise 
legitimate and justifiable fears and difficuhies for which steps have been 
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taken, but a durable or permanent solution has not been provided in the 
international refugee law regime as important as developing domestic or 
regional regimes.^  
It is abundantly clear that unless way can be found to counteract the 
withholding of or the outright abolition of violations of human rights, unless 
there is more equitable sharing of the world's resources more restraint and 
tolerance. The granting to everyone, regardless of race, religion, membership of 
a particular social group or political opinion, the right to belong, or 
alternatively the right to move in an orderly fashion to seek work, decent living 
conditions and freedom from strife- the world will continue to have to live with 
the problem of mass exodus or migratory movements. The problem if left 
unchecked, will increasingly pose a threat to peace and stability around the 
globe. 
Altogether migratory movements migratory flows of asylum seekers, is 
to ensure that there is no human rights violation in the countries of origin. So 
also it is essential, that human rights of asylum seekers and refiigees must be 
protected in the host countries. Globally it should be the responsibility of, not 
only the host country, but also the international community, because human 
misery and suffering have no geographical limitations and there must be 
international burden sharing. 
Sometimes refugee management become a threat to the host country as 
they have to constantly strike a balance in economic, national security and 
humanitarian interests, as the hospitable accommodation and assimilation of 
the Tibetans in India are much in contrasts to the hostile tolerance. These 
situations are said to have set in when refugees are seen as a political threat or 
security risk. 
National security includes three dimensions, in which it includes how 
these refugees are a threat to the host country. First dimension is strategic 
3. Prof. (Dr.) N.R.Madhava Menon, Pro -Active role of Indian judiciary, in times of Refugee crisis. 
Report on Judicial symposium on Refugee protection; 13-14 November. 1999, New Delhi, p. 126. 
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dimension i.e. threat. When refugees are armed and when Government loses 
control over the refugees. Second, structural dimension includes threat to the 
host country by increasing demands on and the conflict over scar resources and 
last dimension is regime dimension, which includes threat when refugees 
enter the domestic political process and cerate pressures on the government of 
the host country. 
All the countries who receive migrants and refugees do not only have 
security concern. The refugee sending country can be at risk as well, when the 
host country uses immigrants as an instrument of threat against the country of 
origin, when the host country arms the refugees to invade the home country and 
a mere granting of asylum can be sufficient to create on antagonistic 
relationship between refugee host and refugee sending countries. But the host 
country impose restrictions only when the country's security is found 
endangered or law and order problems arise. 
At present situations are going to change, because of externally 
sponsored terrorism, increased illegal trafficking in cross border narcotics 
trade and tendencies of ethnic groups to integrate and permanently settle within 
the country. This situation could turn out to be a serious political risk under 
various circumstances that have direct bearing on the foreign policy 
consideration of the host country it is in this context that bi-lateral and multi 
lateral arrangements are being evolved to settle the problem peacefully. 
There are three traditional durable solutions to the refugee problem 
'.resettlement in third countries, local integration and voluntary repatriation. ^ 
Resettlement; 
It is a special need of refugees as refugees are the persons whose life, 
liberty, health or fundamental human rights are in jeopardy in the country: 
where he or she first sought asylum. 
4. Guy, Good Win Gill, Refugee or asylum: International law and search for solution to the Refugee 
problems ,York Lanes Press, Toronto, 1990, pp. 27-43. 
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People eligible for resettlement includes those who are essentially 
protection cases-refugees. Threatened with refoulment to their country of origin 
and people in physical danger in their first country of asylum. 
Resettlement is also used for vulnerable groups; such as torture and rape 
victims the disabled, injured or traumatized people in need of specialized 
treatment unavailable in their first country of asylum, and for long satyrs for 
whom no other solution is available and It is often the only way to reunite 
refiigee families who through no fault of their own find themselves divided by 
borders or sometimes by entire continents. At first right, history and 
terminology appear to have been conspiring to kill off resettlement, which has 
long been referred to as the 'least', preferred solution and the last resort.^  
It is highly complex, organized process that involves identifying those in 
urgent need and finding a suitable country prepared to accept them people 
eligible for resettlement include who are essentially protection cases-refugees 
threatened with refoulement to their country of origin and people in danger in 
their first country. 
The question of refugees and displaced persons appeared as item 17 on 
the Agenda of the first session of the General Assembly. The third committee 
of the General Assembly dealt with the broad contours of the problem; it had 
discussed the two dimensions of the issue firstly, whether the refugee problem 
was a concern of the international community, and secondly, whether 
repatriation to the refugee's country of origin was a desirable solution. The 
issues were how to equitably and speedily settle the refugee problem. During 
the discussion, the industrialized countries advocated resettlement as the 
principal solution, while the Soviets stressed on repatriation. It seems that the 
IRO was convinced of the inherent superiority of repatriation, as a solution, 
provided freedom of choice was permitted. IRO became the first international 
5. Report Colville, Resettlement still vital after II these year's refugees No. 94, December 1993, 
pp. 4-8. 
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organization devoted to the mass reestablishment of refugees as its primary 
responsibly. 
Throughout the 1980s, the annual number resettlement cases averaged 
over 1 lakh. By 1992, however, the number had fallen to a low of 37,000 or 0.2 
percent of the total number of refugees in the world. Accepting people for 
resettlement is a mark of true generosity on the part of the Governments. No 
country is legally obliged to accept resettlement cases only 10 states do so on a 
regular basis.^  
There are variety of reasons why many states are reluctant to offer 
resettlement places. One reason for this is that resettlement is very expensive, 
involving, arranging international transport, helping refugees to integrate in the 
resettlement country at times paying far costly medical care and counselling 
etc. Secondly', the refugees themselves may face immense problems adapting 
to a radically different cultural far from home. Also, resettlement is labour 
intensive and requires highly trained staff. Security considerations growing 
unemployment, preservation of unilateral boundaries etc.* are other reasons. 
By the late 1980's resettlement designed as an important solution and 
protection tool for individual refugees meeting certain very specific criteria-had 
itself become the chief factor in a mass migration movement. 
Local Integration 
The United Nations High Commissioner for refugees defines 
integration as "the process by which the refugee is assimilated into the social 
and economic life of a new national community.' Thus integration means that 
the migrants maintain their own identity become part of the host society to the 
6. Gill Loescher, Beyond Charity: International cooperation and the Global Refugee crisis, Oxford 
University Press, New York, 1993, p. 148. 
7. Report Colville, Resettlement: still after all these years, refugees " No. 94 December, 1993, pp.4-8. 
8. M.Walzer, sphere of justice, a defense of pluralism and equity, basic book. New York, 1983, see 
also the global migration crises challenges to states and human rights. Harpin Collins College 
Publisher, New York, 1995 
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extent that host population and refugees can live together in an acceptable way. 
Integration in the country is one of the three possible durable solutions 
to refugee problems it may thus be regarded as the goal of the settlement 
process if it is achieved, the refugee problem can be considered solved. 
Many countries of asylum are unwilling to settle refugees close to 
border areas if their presence is likely to raise diplomatic or security problems 
or provoke popular resentment and domestic conflict. Few countries are 
willing to offer citizenship to refugees, although this would greatly facilitate 
their long-term integration into host countries. Only if the refugees are able to 
participate in host economy by their skills adjustable in new situations, 
psychologically, sociologically without conflict to host countries people and 
national government. 
Voluntary Repatriation 
The conclusions drawn from experience of 50 years in managing 
refugee problem has shown that voluntary repatriation is the best possible 
solution of the refugee problem. Exile is neither a durable nor a truly 
humanitarian solution for refugees. Exile as a form of compelled separation 
from homeland is only a temporary respite. Repatriation however, is feasible 
and humanitarian only when it is carried out on voluntary basis and when it 
takes into account respect for the human rights of refugees. 
Although the UNHCR state mentioned voluntary repatriation as one of 
the durable solutions, but UNHCR refused consistently to accept the human 
rights of return as the starting point for a consideration of voluntary repatriation 
and its documentation on protection persistently reflected its assumption that 
external settlement not return was a normal solution. The terminology 
employed revealed the exile bias, for example, exile was always asylum and 
homeland was always the country of origin. 
9 Article 8 (C), Chapter 2, functions of High Commissioner. Status of the office of the UNHCR 
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Social scientists have identified three basic phase that constitute the 
refugee experience flight, resettlement, and repatriation 
The literature of the 1970s focused on the initial phase of refugee 
experience causality and patterns of flight. During the 1980's the focus shifted 
to the process of refugee resettlement and integration in countries of asylum 23, 
1990's has drawn attention to the need for substantive work on repatriation with 
the start of 21*' century repatriation has once again come into focus in the wake 
of mass exodus of Afghan refugees due to American bombing. 
The process of repatriation can be divided into as many as seven 
different stages on a time-space continuum-decision making, preparation, 
departure, travel, arrival, dispersal and integration. The focus is on the decision 
making portion of the continuum. There are three key variables, the differential 
in the economic opportunities offered by the return economy and the attributes 
of the refugee population. These three components interact to provide an 
expected value of repatriation.'° 
Some times repatriation become more difficult task as it is not always 
that there has been instance where not all refugees are willing to return; home 
Government has been less than welcoming, where a host government has been 
too forceful in encouraging return, where there has been limited assistance to 
returnees creating difficulties in reintegration; and there have been cases where 
after long period in exile returnees have encountered many and complex 
problems in re-establishing themselves in their traditional areas and societies." 
Repatriation also have its two kinds: spontaneous and organized 
repatriation . In organized repatriation, when refugees return home lender the 
terms of a plan that is worked out well in advance and has the support of both 
the home and the asylum government and as well as other national and 
international organization. 
10. Johnson Bascon, 'The Dynamics of Refugee Repatriation: the cases of eritreans in eastern Sudan: in 
WTS Gould and A.M. Findlay, eds., population migration and changing world order, John Wiley & 
Sons, New York, 1994, pp.226-228, 224-246. 
11. John R. Rogge, 'Repatriation of Refugees, in Tim alien and Hubert Morsink. eds, when Refugees 
go home: African Experiences, UNRISD, Geneva. 1994, pp. 14-24,31-34,34-36. 
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Such plans generally include Amnesties for political offences, 
assurances for safe passage, for returning refugees, material help to help them 
re-establish themselves and provisions for international presence of some kind 
to monitor their safety. 
Spontaneous repatriation takes places without any of the features of 
advanced plaiming which characterize organized repatriation. The decision 
makers in this instance are refugees themselves. It is contended that a majority 
of the refugees who return to their home countries, repatriate spontaneously. 
There is little legal guidance for the UNHCR in such cases other than the 
statement in executive committee conclusion. No.40, that action taken to 
promote organized voluntary repatriation should not create obstacles to the 
spontaneous return of refugees. 
The issue of voluntary repatriation has been dealt with UNHCR'^  and 
OAU convention governing the specific aspects of refugee problems in Africa 
1969.'^  
There have been many and varied developments too amongst the 
international community which assumes responsibility for refugees, such as an 
emergency section, within the United Nations High Commissioner for 
Refugees Head Office in Geneva; innumerable books, well-published 
international meetings, the setting up of a policy and planning unit reports and 
articles ranging from a serious historical review, to journalistic assessments of 
what was done, by whom and how well. In addition to the millions of words 
that have been written and the equally large number of dollars which have been 
raised and spent, there have been very thoughtful attempts to address some of 
the long-standing and major problems in dealing effectively with refugee 
populations, which include the setting up of briefing and training courses for 
refugee workers and careful evaluation of the efficacy of programmes set up 
either in refugee camps or by voluntary agencies involved in resettlement. At 
12 . UNHCR Executive Committee conclusion No. 18, 1980 & No.40 (1985) 
13. The OAU convention governing to specific aspects of refugee problem in Africa 1969. 
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this stage, it is difficult to see which of these initiatives will remains as 
permanent contributions and which will quickly die away only to be 
resuscitated at enormous expense come the next refugee crisis. 
It is of course, to be hoped that the really valuable work that has been 
done in the last year or so will be maintained at a level sufficient to keep the 
international 'practitioner community' informed as to both potential refugee 
crises, as well as the best possible ways of dealing with them once they have 
occurred. 
One of the effects of the world conscience about refugees having been 
examined so publicly and for so long, is perhaps that host countries are ever 
more reluctant to be seen to be violating the principles, particularly of non-
voluntary repatriation, which are embodied in the United Nations Conventions. 
It is, of course equally true that many countries have been quick to notice the 
benefit of obtaining United Nations fiinds, essentially for development 
programmes, but often dressed up in the guise of refugee programmes. There 
is for example, some very serious question as to the actual numbers of Eritrean 
and Ethiopian refugees in Sudan the figure claimed of upwards of half a 
million has not been possible to verify and, indeed, observers on the ground are 
at the moment suggesting that the numbers of relatively recently arrived 
refugees amount to no more than 200,000. 
This kind of manipulation of figures for both economic and political 
reasons undoubtedly puts the Office of the UNHCR in a difficult and 
embarrassing position, since they- by virtue of their overtly non-political status 
are unable, except through private and diplomatic persuasion, to announce their 
own estimation of figures, and once official figures produced by the host 
country itself have been published, then the level of funding must necessarily 
match the inflation. This problem and others similar to it, whereby there is a 
discrepancy between facts and official statistics, is one which must be 
continually addressed and, in the end, solved. To do otherwise is to discredit 
the whole field of international assistance and in the long run it will, of course. 
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be the individual refugee who suffers through this lack of international 
credibility. 
There have, too, been some changes in refugee legislation, particularly 
in the main recipient countries. The new act accomplishes three primary 
objectives, which are to broaden the concept of refugees such that it is now 
compatible with that embodied in the United Nations Protocol relating to the 
status of refugees; the setting up of permanent and systematic procedures for 
the admission of refugees who are of special humanitarian concern to the 
United States: and thirdly it provides comprehensive and uniform guidelines 
for effective resettlement. 
It is to be hoped that such innovation as have occurred in the last 
year will be refined and tested, to the ultimate benefit of both refugees and the 
peoples of those countries which act as hosts. 
The Indian situation 
India, is one of the few countries in Asia which has provided 
humanitarian assistance, and offering protection to all kind of migrants, from 
across the country's long open terrain and rambling borders, as Pakistan, China, 
Tibet, Bhutan, Nepal, Bangladesh and Burma. 
Since its dependence in 1947 from the ancient period, India is a land of 
moral philosophers, Indian philosophy is a universal philosophy of love 
compassion and brotherhood. All the resources of human rights are found in 
the moral ideas of society. 
In early period there was a code of conduct towards respect of 
Humanity. In Arthhadeva, it has mentioned that - "all have equal rights in 
Article of food and water- the yoke of the chariot of life is placed equally on 
the shoulder of all. All should live together with harmony supporting, one 
another like the spoke of a wheel of the chariot connecting its rim and hubs. 
The culture has been an extension of hospitality to aliens i.e. Athiti 
Devo Bhawa i.e. guest are gods; the following analysis highlights on the 
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humanitarian assistance for refugees irrespective or whether they are genuine 
refugees or illegal immigrants. 
As India has neither signed nor ratified the 1951 convention on refugees 
nor signed the 1967 protocol India has also no national law for refugees or 
asylum seekers. It is fulfilled its international obligation by providing all kind 
of protection to refugees who entered into its territory. Due to lack of a refugee 
specific statute, the judicial system is constrained to enforce upon refugee, 
Indian Supreme Courts has held that refugees or asylum seekers can not be sent 
back to their country or origin where their life and liberty may be at risk. This 
Supreme Court judgement and several other judicial orders passed by Indian 
courts provide some legal security to refugees laws which are applicable to 
foreigners in general. Are protecting refugees in India. 
The Indian history, size and complexity necessitated a broad approach or 
solution would therefore have to be comprehensive and to address all aspects of 
the issue, from the causes of mass exodus to the elaborating of responses 
necessary to cover the range of refugee situations from emergencies to 
repatriation. 
In a speech to the 48'*' session of the UNHCR executive committee, then 
Indian permanent representative to UN Ms. Arundhati Ghose, explained 
India's reluctance to accede to the 1951 refugee convention. The 1951 
convention was adopted in the specific context of conditions in Europe during 
the period immediately after the second World War. International refugee law 
was in a state of flux and many of the provisions of the convention 
particularly those which provide for individualized status determination and 
social security had little relevance to the circumstances of developing 
countries, today, who are mainly confronted with mass and mixed inflows 
moreover the signing of the convention is unlikely to improve in any practical 
manner. The actual protection which has always been enjoyed and continues to 
be enjoyed by refugees in India. The time has rather come for fundamental 
reformulation of refugee law to take in to account present day realities. It has to 
Chapter VI: Conclusion / 263 
be recognized that refugees and mass movements are first and foremost 
developing country problem and the biggest "donors" are in reality the 
developing countries who put up at risk their fragile, environment, economy 
and society to provide refuge to millions.'"* 
It has acceded to the major international humanitarian and human rights 
instruments, is also a member of the governing body of UNHCR, is given a 
very limited mandate which looks after the cases of hardly 9.3 percent of the 
total refugees in India. The overwhelming other part is directly dealt by the 
states and the union government. In the absence of a formal legal structure, the 
Courts particularly Supreme Court and the National Human Rights 
Commission (NHRC) have played both proactive and constructive roles in 
safeguarding and protecting the rights of refugees. Singhvi also remarks that 
the Courts in India have been the strongest and most efficacious institution 
among the five inter-locking concentric circles (viz., the Courts, the 
Constitution of India, the National Human Rights Commission, International 
Instruments and International Mechanisms) also regarded as the bedrock rings 
of strength in providing appropriate refijgee protection.'^  
In India the refugees are treated like other aliens under the Foreigners 
Acts and Passport Act and are subject to domestic laws governing the entry and 
stay of foreigners. In most of the cases the refugee problems are handled on the 
basis of administrative policies, which we have explained in previous chapters. 
However, the Indian Supreme Courts has held that refugee a asylum seekers 
cannot be sent back to their country of origin where their life and liberty may 
be at risk. 
The examination of the Indian practice shows that India's position is 
similar to that of the countries which encountered political constraints in 
protecting refugees. Whenever it decided to grant asylum, the countries of 
14. Mayron Weiner, 'Rejected peoples and unwanted migrants in south Asia; Economic and political 
weekly, Vol.28, No.34,21 Aug, 1993, pp. 1737-46. 
15. A. M. Singhvi, Keynote address delivered in the national seminar on India as a refugee host 
country, management, practice and policy options, organised by South Asia Studies Division. 
Jawaharlal Nehru University, New Delhi, 14-15 November. 2000. 
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origin considered its decision as political or politically motivated decision. So, 
India's acceptance of the refugees from its neighboring States invited fierce 
criticism from the respective countries with the ultimate consequence of an 
unfortunate deterioration of bilateral relations. Though India has not ratified the 
1951 U.N. Convention or its Protocol of 1967, India is under an obligation to 
abide by the norms of the customary international law in relating to refugees. 
Indeed, it is quite evident from the discussion, made in the preceding chapters, 
that Government of India allowed the various refugee communities to stay in 
India time and again and extended all kinds of humanitarian assistance as per 
the norms of international law. It aims at solving such problems by bilateral 
negotiations and agreements, and by measures calculated to improve the 
situation of the refugees. 
India continues to host a large refugee population from different 
countries of the region it has remained particularly hospitable to 1,10,000 
Tibetan refugees, although some refugee have allowed to approach the 
UNHCR mission in New Delhi for protection and humanitarian assistance. The 
Govt, of India does not allow the representative of the UNHCR and other 
organization like ICRC to visit refugee camps in the country. 
The Tibetan refugees who have lived in India since the late 1950s are 
often overlooked. This is largely due to the fact that they have survived with 
relatively little international assistance. Large numbers of Tibetan refugees first 
arrived in India in March 1959 after the Chinese suppression of an uprising and 
the flight of the Dalai Lama, the spiritual and political leader of the Tibetan 
people. Most of the tens of thousands of Tibetans who have fled Chinese rule 
since that time have escaped on foot on a perilous weeks-long journey across 
the Himalayas. Although the Chinese side of the border was sealed in 1960, 
Tibetans have continued to flee since then. Most arrive via Nepal, where there 
is a reception centre in the capital Kathmandu. More than 40 years after the 
exodus from Tibet began, the refugee community in India now numbers around 
100,000. 
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When the refugees first began arriving in India, they were 
accommodated in transit camps at Missamari in Assam, and Buxa in West 
Bengal. An unofficial 'central relief committee' supervised their affairs. It 
received some assistance from abroad but international organizations, including 
UNHCR, were not involved at this stage. The 1962 Sino-Indian border war 
marked a turning point. It was then that it was recognized that the Tibetans 
would not soon be returning to their homeland. 
It was also at this time that the Indian authorities first requested 
international help for the refugees. UNHCR began providing assistance to the 
Tibetans in India from 1964, even though it did not formally establish a 
presence in the Indian capital New Delhi, until 1969. Official international 
assistance remained limited, however, since the 1960s, most international 
assistance for Tibetan refugees has been channeled through the Tibet Bureau of 
Dalai Lama. Both governments and international organizations have been wary 
of providing assistance to the Tibetans, aware that such action would be viewed 
by the Chinese authorities as interference in their domestic affairs.'^  
Since 1962, assistance programmes for the refugees have included the 
establishment of agricultural settlements and vocational training schemes. State 
governments in India have allocated refugee families an average of three Acres 
of land each and have assisted them in constructing houses. They have also 
given Tibetan communities assistance in establishing water supplies, civic 
amenities, handicraft centres and schools. There are currently some 85 Tibetan 
schools across India catering for some 25,000 students. 
The Indian authorities have also provided ration card, identity papers, 
residence permits and travel documents for registered Tibetan refugees, who 
are officially viewed as having come to India on pilgrimage. Although they are 
considered as foreigners under the 1946 Foreigners Act, they have been 
accorded the basic rights of most citizens but are not allowed to contest or vote 
in Indian elections. Those who migrated to India before March 1959 and who 
16. The status of the world's refugees, UNHCR Geneva 2000, Box 3.1. p.63. 
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have been ordinarily resident in India since then are considered for Indian 
citizenship on an individual basis. Those married to Indian nationals may apply 
for Indian citizenship. 
The Indian government has consciously promoted a policy which 
enables the Tibetan community to maintain its distinct identity and cultural 
values together with a political and administrative system of its own. From the 
start separate settlements were identified and established in geographically 
suitable areas so as to provide them with economic, social and religious 
autonomy. A separate Tibetan govemment-in-exile has been established in 
Dharamsala, Himachal Pradesh. 
In a relatively short period of time, Tibetan refugees settled in 
communities in Indian states such as Himachal Pradesh, Silckim, Uttar Pradesh, 
Orissa, Arunachal Pradesh, Kamataka, Madhya Pradesh, West Bengal and 
Maharashtra. In certain areas, such as Darjeeling, Sikkim and Arunachal 
Pradesh, where cultural practices were not dissimilar to those in Tibet, the 
Tibetans adjusted quickly. In other places, such as Kamataka and Himachal 
Pradesh, there was occasionally local resistance to the Tibetans' visible 
presence and economic success. 
In some parts like Sikkim, Darjeeling and Arunachal Pradesh the 
Tibetans found more or less similar cultural practices making their assimilation 
process more smooth and fast. In many other places like Kamataka and 
Himachal Pradesh the local population have tremendously benefited in terms of 
job opportunities, health and education from the Tibetan agricultural 
occupation, cottage industries and other infrastructure generated therein. There 
are however, growing instances of local resistance particularly in the 
Himalayan regions to "economic dominance", "visible presence" of Tibetans 
and some scholars have even raised issues related to "national security", 
"religious chauvinism" and "conflict with host population". However, this 
phenomenon of "compassion fatigue" though noticeable vis-a-vis other 
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successful and prosperous communities settled in different parts of India, is 
certainly in the increase." 
Though the Chinese side of the border was sealed by 1960, Tibetans 
continue to trickle mostly through Nepal. They are hardworking people and 
Tibetan women are more enterprising and business like in their attitude. They 
are good traders and entrepreneurs. Their intrinsic quality of physical mobility 
make them cut across the entire India with an attractive package of seasonal 
goods and services. This shows concrete results in terms of self supporting 
livelihood strategies and adaptive experience in alien lands. The way they have 
been able to reconstruct their lives have made them a "model refiigee 
community"'*. 
Although India has been yielding and flexible toward the Tibetans, 
refugee leaders worry that a constant increase in the Tibetan refugee population 
could eventually strain relations with their hosts. Many Tibetans in India have 
achieved economic self-sufficiency, but some, including elderly persons, 
women-headed families, and recent arrivals are struggling. Also the substantial 
improvement in India's relations with China has impacted on its attitude to the 
Tibetan refugee community in India. 
Though refugees in general are not allowed to be involved in politics, 
the government of India has tacitly tolerated the Tibetan refugees' campaign for 
the freedom of their country from Chinese domination. The Indian government 
recognises Tibet as a part of China. Officially the Tibetan refugees are not 
allowed to engage in political activities against China from inside India. 
Nonetheless, the Dalai Lama has been permitted to run a de facto Tibetan 
government in exile from Dharamsala. This government is also not recognised 
by the government of India.'' 
17. Statement by Prakash Shah, permanent representative of India to the United Nations at the open 
debate in the Security Council on "Protection for Humanitarian Assistance to refugees and others 
in conflict situations" New York, May 21, 1997. 
18. Mahendra P. Lama, "Causes, circumstances and consequences of forced migration in Tibet "to be 
published in chapter three of the State of the World's Refugees, UNHCR Geneva 2000. 
19. Tapan K. Bose, Protection of Refiigees in South Asia, need for legal framedwork. SAFHR paper 
series 6, p.23. 
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Many Tibetans initially experienced problems in moving from what was 
a strongly traditional and almost closed society to the culturally diverse one of 
democratic India. In general, however, they have successfully maintained their 
cultural and religious practices. One author has written that the ability of the 
Tibetan refugees 'to build and fund in foreign lands numerous monasteries of a 
remarkably high architectural standard and their success in developing viable 
monastic communities similar to those of Tibet is one of the miracles of the 
twentieth century'. 
Despite these positive achievements, the majority of the Tibetan 
refugees in India still want to return to Tibet. While the conditions under which 
many of these refugees live are relatively good, the unresolved nature of the 
refugee problem is illustrated by the fact that each year Tibetan refugees not 
only in India, but also in Nepal and Bhutan, continue to seek asylum in 
Western countries. More than four decades after the initial flight of this group 
of refugees, permanent solutions for them still appear to be a long way off. 
The second generation of Tibetan refugees in India, who remained 
absolutely insulated from the harsh realities in Tibet, has actually been brought 
up in a system laden with democratic values and political pluralism. They have 
now become agents of change within the socio-cultural systems of Tibetans in 
India and would largely determine the Tibetan refugees perspective on their 
return to homeland. They remain very attached to Tibet and are capable of 
changing the entire discourse on Tibetans by injecting very critical issues like 
democracy, human rights and environmentalism on a transnational trajectory. 
The changing occupational pattern, declining interest in monastic life, demands 
of restructuring the religious order and increasing resistance against polyandry 
and polygamy among the Tibetan refugees in India do indicate the emerging 
complexities to be addressed by their political leadership. 
For India the major concern has been the economic burden. "At present 
neither the duty to receive refugees nor the real costs associated with their 
arrival are fairly apportioned across the world. Distributions of state 
ChapteiJ^LCoiKlmion^^ 
responsibility towards refugees is based on accidents of geography and the 
relative ability of states to control their borders. Any assistance received from 
other countries or UNHCR is seen as a matter of charity and the entire system 
survives tenuously on vague promises of cooperation accompanied by 
undependable funding. A large number of developing countries engaged in a 
desperate struggle to provide their own citizens with the basic necessities of life 
find themselves today crippled and highly frustrated by the enormous burden 
that mass exoduses impose on them. It may be pointed out that the 1951 
Convention.... Neither anticipates nor provides answers to the problems of 
frontline receiving States confronted with such mass exoduses."^ 
Though refugees in general are not allowed to be involved in politics, 
the Government of India has tacitly tolerated the Tibetan refugee's campaign 
for the fi-eedom of their country from Chinese domination. The Indian 
Government recognises Tibet as a part of China. Officially the Tibetan refugees 
are not allowed to engage in political activities against China from outside 
India. Moretheless, the Dalai Lama has been permitted to run a defacto Tibetan 
Government in exile from Dharamsala. This Government is also not recognised 
by the Government of India, while the United Nations could not resolve the 
political status of Tibet, the humanitarian situation had been acknowledge and 
deplored and the flight of the refugees highlighted by virtue of long discussion 
held within the United Nations and outside, while the General Assembly at 
most condemned communist Chinese actions, any idea of direct intervention 
remained frozen. Yet unlike the political problem the autonomous flow of 
refugees could not be solved. 
It is indeed an important point to note that India Government should 
now seriously consider to establish a permanent mechanism and procedure for 
handling the refugee issue in India based on a solid legal framework. Without a 
law, it is difficult to identify who a refiigee is, and provide the humanitarian 
20. Statement by Arundhati Ghosh, permanent representative in 48"* session of UNHCR, EXCOM. 
Geneva, October, 1977. 
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treatment that he/she is entitled to. Though the stand taken by the Indian 
Judiciary is laudable and encouraging, but, due to lack of a refugee specific 
statute, the judicial system is constrained to enforce upon refugees, laws which 
are applicable to foreigners in general, thereby consciously or sub-consciously 
ignoring the unique predicament peculiar to refugees. Thus, a legal framework 
would help to bring a certain degree of consistency and transparency. Besides, 
India Government should consider afresh of becoming a party to the 1951 
Refugee Convention by ratifying and adopting it. 
The Task Ahead: 
Many scholars, legal experts and humanitarian organisations have now 
started focussing on enabling national laws. The most noteworthy initiative has 
been the "Consultation" established by the UNHCR in 1994. This Consultation 
comprising of eminent jurists, lawyers, scholars, human rights activists have 
had four rounds of meetings so far and has found the idea of a regional 
framework premature and suggested the a speedy designing of a national 
legislation on refugees. Organisation like Indian Centre for Humanitarian Laws 
and Research (ICHLR) has contributed to the drafting of a Model National Law 
on Refugees."' 
Main issues that figure in the Model National Law included: the scope 
of the refugee definition; the principle of non-refoulment; composing and 
investing authority in a decision-making body to determine refugee status; 
exclusion of persons who are undeserving of refugee protection; the rights and 
duties of refugees; states in situations of mass influx and special protection 
concerns for refugee women and children. 
In India the draft national laws have already been prepared by a group of 
eminent jurists and lawyers. If enacted in very near future, this is likely to serve 
two major purposes. Firstly, the distinction between the refugees and other 
21. Bulletin on IHL & Refugee Law, Indian Centre for Humanitarian Law and research. New Delhi. 
Vol. 2, No. 2(A), July-December, 1999 and fourth Informal consultation on refugee and migratory 
movement in South Asia, Dhaica, 10-11, Nov. 1997. p. 3. 
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types of migrants (including economic) will be clearly made for all time to 
come. In the absence of national legislation or refugee management, the 
refugee issue gets diluted with much larger issues of regular and traditional 
cross border migration that India has witnessed both because of varieties of 
long and unmanned border and a strong perception of India as a relatively 
developed and democratic-pluralistic country. And secondly, the much needed 
uniform policy towards all the refugees regardless of their origin, causes of 
displacement, cross-border ethnic and political ties will be at place. This will to 
a large extent, mitigate both inter and intra-refiigee population discrimination 
witnessed in the past. 
Given the sensitivity and resistance of India to adopting the 1951 
Convention a regional legal framework based on regional specificity has also 
been put forward as an alternative arrangement. At the regional level, the 
SAARC can play an instrumental role in formulating a regional convention on 
refugee management. Taking the lesson from other regional arrangements like 
that of organisation of African Unity (1969) and Cartigana Declaration (1984), 
some kind of debate has been initiated in south Asia also towards a 
comprehensive regional convention. This could incorporate the aspirations of 
the regional member countries in a more forthright and non-discriminatory 
manner. This can in fact, be realised through the SAARC forum using the 
SAARC LAW as the pressure group. The SAARCLAW is an Association for 
persons of the legal communities of the SAARC countries, established in 1991 
and is the first body (SAARC Chambers of Commerce and Industry -SCCI, 
1992 was the second one) to be recognised by SAARC as a regional apex body. 
The success brought about by the consistent pressure of the SCCI on the 
SAARC member countries in introducing SAARC Preferential Trading 
Arrangement (SAPTA) and South Asian Free Trade Area (SAFTA) by 2001 
can bed cited as a major breakthrough in the thinking process in South Asia. 
Only a couple of years, back it was beyond the thinking of the member 
countries of SAARC to have trade regime of this nature. Therefore, the offices 
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of the SAARCLAW stand to be most effective instrument in trying to evolve a 
regional convention on the refugees. This has three distinct immediate 
advantages. Firstly, this will pave the way for the member states in designing 
their own national laws. Secondly, it will also facilitate the process of ratifying 
the 1951 UN Convention and 1967 Protocol by the South Asian nations and 
help in easing the burden of accommodating large numbers of refugees. This 
will also generate a regular exchange of information and expertise to deal with 
refugee problems. And thirdly, regional approach may persuade the other 
nations in the UNHCR to make the definition more comprehensive. 
However, all these Conventions on Terrorism, Drugs and Food Reserve 
have remained in paper and have never been effectively implemented. In fact, 
their esoteric and marginal utility have gone to show the futility of reaching 
another regional convention such as on refugee management and practices. The 
apprehension that in the absence of even critical minimum political will this 
regional Convention even if evolved and ratified by the SAARC countries 
makes no significant difference to the impending case for a better refugee 
management.^ ^ 
The dramatic transformation of international politics following the end 
of the Cold War and the emergence of new refugee problems have seriously 
strained the existing international regime relating to the protection and 
treatment of refugees. Like any legal system which has to adapt to the changing 
realities, international law relating to refugees, or refugee law, in short, also 
finds itself at the cross-roads today. The new realities demand a new approach, 
the establishment of new principles and the search for fresh solutions.^ " 
Social Scientists concerned with refugee law, i.e. with principles and 
norms which govern the world of refiigees need to perform a two-fold task: 
critical and practical. The critical movement must be concerned with evaluating 
22. SAARC Secretariat, SAARC in Brief, Kathmandu, 1995, pp. 53-56. 
23. Dr. Shamsul Bari, "International Response to the contemporary Refugee Problem", paper 
presentation in seminar at Calcutta on the contemporary Refugee Proiblem: Esisting and emerging 
Norms of International Law, JO* July, 1994, p. 3. 
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the conceptual and theoretical foundations of refugees law and the practical 
with recommending solutions which are acceptable to a world responsible for 
the production and plight of refugees.^ "* International solutions must be found to 
alleviate the misery of the millions of displaced refugees in the world today. If 
the world does not act with urgency to deal fairly with the crisis, the sheer 
magnitude of number involved can make any future solution impossible. 
The human and political cost of the contemporary phenomenon of exile 
is high. Many millions of homeless people are undergoing traumatic ordeals 
and not only the stability and peace of regions are being affected, but also the 
stability and peace of the entire international community. The refugee issue 
now far surpasses a simple issue of charity: in every sense, it is a major 
international political issue. In the present situation, it is imperative that 
international law and co-operation be developed in a broad and balanced way 
so as to meet the basic issues of freedom, justice and peace which are directly 
raised by the refugee problem. 
However, it is important to note that humanitarian and political 
initiatives have very different starting points: international political 
negotiations proceed from the interests and priorities of states; humanitarian 
actions proceed from the needs of individual human beings. The overlap 
between the two is considerable, and so, therefore, is the scope and need for co-
operation between humanitarian and political organizations. Although the core 
of the traditional response to refugee problems is humanitarian, it is clear that 
action to deal with such problems must extend into broader realms if it is to be 
successful. Both humanitarian assistance and political efforts to resolve the 
underlying cause of displacement are absolutely crucial to the welfare and 
security of today's refugees. 
Strategies to solve refugee problems must take into account all the 
various factors that compel people to leave their homes. Protecting people 
24. Dr. B. C. Chimni, "Rights of refugees including the rights to return: the language of protection and 
the reality of rejection; end of cold war and crises in refugee law" paper presented in the World 
Congress on Human Rights, New Delhi, December, 10-15, 1990, p. 1. 
Chapter VI: Conclusion / 274 pi 
against forced displacement requires a comprehensive and integrated response 
that deals with such problems in their entirely. It is likely to begin by tackling 
the immediate humanitarian needs of the people affected, including the need 
for asylum, at least on a temporary basis. It must also make provision for 
protection and assistance during reintegration, and link these with broader 
development and reconciliation plans. 
Viewing the whole problem the recommendations for dealing with the 
dilemma of refugees fall broadly into three major categories: those 
improvements suggested in the wording of the Conventions in order to make 
them more relevant to the changing patterns of reftigees in today's world; the 
changes sought, sometimes radical, in the national procedures for determining 
refugee status and granting asylum; recommendations for improving the 
resettlement provisions for refugees once in their host countries. 
However, a comprehensive approach should be carried out, both in 
theory and practice. The activities of various institutions and organizations 
concerned with migration and human rights, as well as with refugee problems, 
ought to be coordinated. Both international and state actions, and long-term and 
short-term, political, economic and legal means should likewise be taken into 
account. In situations of mass exodus, it is necessary to consider the elements 
of political and legal responsibility of every relevant party, including the state 
of origin, the receiving state and third states. The challenge for the 1990s is to 
rework institutional mandates to use human rights not to define, but to 
comprehend protection, assistance and developmental needs of people at risk. 
Human rights can be used as a standard for information gathering and to 
promote community stability and mediation of conflict in order to prevent 
refugee crises before they occur. 
•1i 
•• r - : ; •*•--r^:. 
, •*•'• ' i - K - ' W ^ ' " 
• ^ ^ • K l S r 
Ajh U 
::i.::v||;'rv 
r" 
(} 
o 
b A 
isifsgiifsrsfiiifrtrsTiii^ilii'dS!^^ 
"^^^SiM^WM^^^^W^^-

Tibetan settlement in India 
UJl 
OWTTflH 
MJt WJ. 
HAMAJUSHTHA OMSSA 
M t^=k^ 
* Figures in brackets indicate 
more than one settlement. 
X3 
< 
C 
o 
W 
CO 
E 
E 
o O 
SI 
23 
•I| s i 
UJ § o 
.^ 
(0 
•c (0 
2 
o 
CO 
D) (0 
n i<l 
o 
c Z3 
o O 
O) 
c 'c 
(0 
n 
2 
3 
o 
o6 
c 
o 
|g) 
"© 
Q: 
"Q. 
Q 
E 
o 
X 
a 
Q 
c 
.g 
8 
•D 
LU 
Q. (D Q 
l -
0) 
3 Q. 
E 
o O 
1 
o 
,n H 
0) 
c 
C) 
(I) p 
k . 
(^ 
0) 
Q: 
3-
•c 
3 
O 
<D 0) 
"S. 
(D 
Q 
CO 
Q) 
X 
"S. 
(D 
Q 
8 
c 
to 
c 
Q. 
O 
Q 
z 
o i 
Q 
< 
Z 
< 
H 
U 
D9 
H 
Z 
UJ 
o 
HISTORY OF INTERNATIONAL REFUGEE 
ORGANISATIONS 
1921 
FridtjofNansen 
High Commissioner of Refugees, 
League of Nations 
1929 
International Nansen Office for 
Refugees 
1933 
High Commissioner for Refugees 
coming from Germany 
1938 
Intergovernmental Committee on 
Refugees 
1943 
United Nations Relief and 
Rehabilitation Administration 
(UNRRA) 
1950 
United Nations Relief and Works 
Agency for Palestine refugees in the 
Near East, (UNRWA) 
1946 
International Refugee Organisation 
1951 
United Nations High Commissioner 
for Refugees (UNCHR) 
REFUGEES AND THE INTERNATIONAL 
COMMUNITY REFUGEES ARE PROTECTED BY AN 
EXPANSION OF THE REFUGEE CONCEPT 
United Nations Mechanisms 
> Human Rights instruments v 
> Human Rigiits fora \ 
> Agencies such as UNHCR \ 
\ 
\ 
\ 
\ 
Regional Arrangements 
> In Africa, the Americas and Europe 
> Other Regional arrangements and agreements 
> Bilateral arrangements 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
Nations Frameworks y 
> Municipal Laws for Refugees / 
> Administrative Policies 
> National case-law 
INDIAN POSITION ON INTERNATIONAL HUMAN RIGHTS AND REFUGEE TREATIES 
SI Name 0/the i 
No Convention 
1 Convention on the Prevention 
and Punishment of the 
Crime of Genocide 
2 Rome Statue of the International 
Cnmmal Court, 1998 
3 Universal Declaration of 
Human Rights 
4 International Covenant on Economic, 
Social and Cultural Rights 
5 International Covenant on Civil 
and Political Rights (ICCPR) < 
6 First Optional Protocol 
to ICCPR 
7 Second Optional Protocol 
ia ICCPR 
8 International Convention on the 
Elimination of All Forms of 
Racial Discrimmation 
9 Convention on the Elimination 
of All Forms of discrimination 
against Women ( CEDAW) 
10 Optional Protocol to the CEDAW 
U Convention against Torture and 
Other Cruel, Inhuman or 
Degradmg Treatment or Pitfiiihmen* 
12 Convention on the Rights 
of the Child 
13 Optional Protocols to the 
Rights of the Child 
14 Convention for the Protection of 
Human Rights and Fundamental 
Freedoms Rome, 4 XI1950 
15 European Social Charter 
Turm, 1961 
16 European Convention for the 
Prevention of Torture and m 
Human or Degradmg Treatment 
or Punishment 
17 American Convention on 
Human Rights 
18 Protocol to the American Convention 
on Human Right-^  to Abolish 
the Death Penalty 
19 African [Banjul] Charter on Human 
and Peoples' Right 
20 Protocol to the African Charter on the 
Establishment of the Afncan Court on 
Human and Peoples' Rights 
21 Convention relating to the 
Status of Refugees 
22 Convention relating to the 
Status of Stateless Persons 
23 Convention Governing the ^;)ecific 
Aspects of Refugee Problems in Africa 
1%9, Addis Ababa 
>ignfl{on« 
42 
82 
48 
61 
60 
26 
24 
77 
97 
66 
—' J 
140 
40 
20 
22 
, 
Mumber 
of States 
Parties 
129 
11 
141 
144 
95 
37 
153 
162 
114 
191 
40 
50 
133 
46 
-
Da(e and 
Place of 
Adoption 
9 December 
1948, 
New York 
17 December 
1998 
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1948 
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1966 
16 December 
1966 
16 December 
1966 
15 December 
1966 
7 March 
1966 
18 December 
1979 
6 October 1999 
10 December 
1984 
20 November 
1989 
16 May 
2000 
4 November 
1950, 
Rome 
18 October 
1961, Turin 
26 November 
1987, 
Strasbourg 
22 November 
1969, San Jose 
8 June 
1990, 
Santiago 
27 June 1981 
Kenya 
Buraino, Faso 
June 1998 
28 July 1951, 
Geneva 
28 September 
1956, New York 
10 September 
Date of 
Entry 
into force 
12 January 
1951 
Not yet 
in force 
3 January 
1976 
23 March 
1976 
23 March 
1976 
UJuly 
1991 
4 January 
1969 
3 September 
1981 
26 June 
1987 
2 September 
1990 
3 September 
1953 
26 February 
1965 
1 February 
1989 
17 July 
1978 
21 October 
1986 
22 April 
1954 
6 June 
1960 
Date of 
Signature 
by India 
29 November 
1949 
2 March 
1967 
30 July 
1980 
14 October 
1997 
Date of 
Ratification CRV 
Aci.eiswii (a) 
27 August 
1959 
10 April 
1979 
10 April 
1979 
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1%« 
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1 
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1992 
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